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UNITED STATES OF AMERICA 100FERC~61,276
FEDERAL ENERGY REGULA TORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;
William L. Massey, Linda Breathitt,
and Nora Mead Brownell.

Islander East Pipeline Company, L.L.C. Docket Nos. CPOl-384-000, -001
CPOl-385-000,-001
CPOl-386-000,-001

Algonquin Gas Transmission Company CPOl-387-000,-OOl

ORDER ON REHEARING AND ISSUING CERTIFICATES

(Issued September 19,2002)

1. On December 21,2001, the Commission issued a Preliminary Determination
(PD) in these proceedings addressing the nonenvironmental issues raised by Islander East
Pipeline Company, L.L.C.'s (Islander East) and Algonquin Gas Transmission Company's
(Algonquin) proposals to construct, own, operate, and lease capacity for a new interstate
pipeline to transport gas in Connecticut and Long Island.! Final certificate authority was
reserved pending completion of the environmental review then being conducted of the
proposal. .

2. Timely requests for rehearing of the December 21 order were filed by the
Town of Branford, Connecticut (Branford), Algonquin, and the Southern Connecticut
Gas Company and Connecticut Natural Gas Corporation (jointly, Connecticut
Companies). The Connecticut Attorney General (Connecticut AG), the Central Pine
Barrens Joint Planning and Policy Commission (Pine Barrens Commission), the Long
Island Pine Barrens Society (Pine Barrens Society), and Jerry C. Shaw filed untimely
requests for rehearing.2 .

2Section 19 of the Natural Gas Act (NGA) requires that a party file a request for
rehearing within 30 days of the date of issuance of the order being contested. The statute
does not grant the Commission authority to waive that requirement at its discretion.
Therefore, we lack the authority to accept a late request for rehearing. However, we will
address the concerns raised as tequests for reconsideration.
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3. We have now completed our environmental analysis of the proposal. In

this order, we will consider and evaluate the environmental issues raised by Islander
East's and Algonquin's applications and grant, in part, and deny, in part, the requests for
rehearing and reconsideration. We find that our approval of this proposal will benefit the
public interest because it will increase the flexibility and reliability of the interstate
pipeline grid by offering greater access to gas supply sources and increased availability of
gas for anticipated electric generation projects. Additionally, it will introduce pipeline-
to-pipeline competition to eastern Long Island markets.

4. Further, while we recognize that the Governor of Connecticut and the
Connecticut Legislature have impQsed moratoriums on utility crossings in Long Island
Sound, as discussed below, we find it is in the public interest to issue Islander East's and
Algonquin's requested certificate authorization at this time. The Commission has
imposed numerous environmental conditions that require extensive consultation between
the pipeline applicants and local agencies, including, among others, the Connecticut
Department of Environmental Protection, before they can commence construction of the
proposed facilities. The Commission believes it is imperative to issue this order at the
time to allow Islander East and Algonquin to proceed with their proposed projects in a
timely manner. Therefore, we will grant the requested certificate authorities, as modified
and conditioned below.

Back2round

I.

5. Islander East proposes to construct and operate a pipeline that will extend
from an interconnection with Algonquin's existing C-System near North Haven,
Connecticut, across Long Island Sound and tenninate near Brookhaven, New York on
Long Island. Islander East intends to provide transportation service to the KeySpan Gas
East Corporation, d/b/a KeySpan Energy Delivery Long Island and The Brooklyn Union
Gas Company, d/b/a KeySpan Energy Delivery New York Uointly KeySpan Delivery
Companies). In addition, Islander East intends to provide transportation service to two
power producers: (1) AES Endeavor, a division of AES Corporation (AES Calverton)
and (2) Brookhaven Energy Limited Partnership, an affiliate of American National Power
(ANP Brookhaven). I

6. Islander East's proposed project will transport 260,000 Dth per day of
natural gas on a firm basis to markets on Long Island, New York.3 The facilities will
consist of, among other things, approximately 44.8 miles of 24-inch pipeline.

3Islander East's facilities are designed to transport the design capacity of 260,000 Dth per
day and up to 285,000 Dth per day when factors change on Algonquin's C-System. ~
Islander East, 97 FERC at 62,698-99.
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Approximately 22.6 miles of the pipeline will be located offshore in Long Island Sound.
Approximately 10.2 miles of the pipeline will be located onshore in Connecticut and
approximately 12 miles will be located onshore in Long Island.

7. As part of the Islander East Project, Islander East intends to lease certain
facilities from Algonquin's C-System. In Docket No. CPOl-387-000, Algonquin
proposes to construct a 10,310 horsepower compressor station near Cheshire, Connecticut
at the beginning of its C-System, upgrade the current maximum allowable operating
pressure (MAOP) of the C-System pipelines from 750 psig to 814 psig, repair two
segments of pipe on the C-System, and relocate two pig launchers at the new Cheshire
Compressor Station to increase the capacity on the C-System by the 260,000 Dth per day
needed to provide the lease service for Islander East. The lease arrangement eliminates
the need for Islander East to construct approximately 27 miles of new pipeline facilities.

8. In the December 21 order, the Commission found, based on consideration
of all nonenvironmental issues, $at issuance of certificates of public convenience and
necessity to Islander East and Algonquin under the terms and conditions prescribed in the
December 21 order would be in the public convenience and necessity if the
environmental review were satisfactory. The Commission also found that Islander East's
and Algonquin's proposed construction is consistent with the Policy Statement's criteria.4

ll: Procedural!~

A... ~ Interventidns

9. Meadowcrest Corporation (Meadowcrest) filed a motion to intervene on
environmental grounds and a motion to intervene out-or-time. It states that Meadowcrest
IV is a residential community and that the proposed route of the Islander East pipeline
will go directly through this community in New York. Meadowcrest states that it did not
become aware of the impact of the Islander East's proposed project until it received the
draft environmental impact statement (EIS). Therefore, it contends that good cause exists
to allow its motion to intervene out-or-time.

10. In response, Islander East states that it when it first planned its route in the
Meadowcrest area, the relevant land parcel was owned by Mr. Bernard F. May. It states
that Mr. May subsequently sold the property to the current owner, Mr. Strecker. Islander
East states on May 25,2001, it contacted Mr. Strecker, by phone and by letter, advising

4Certification of New Interstate Natural Gas Pipeline Facilities (Policy Statement), 88
FERC <J[ 61,227 (1999), Q~ ~l~fying §tatement ill 12Qli£Y, 90 FERC <J[ 61,128 and 92

FERC <J[ 61,094 (2000).
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him that a pipeline would cross a portion of the property he planned to develop and to
request permission to survey the parcel. Islander East states that Mr. Strecher denied its
survey request made on May 25 and other subsequent requests.

11. When late intervention is sought after the issuance of a Commission order,
the prejudice to other parties and burden upon the Commission of granting the late
intervention may be substantial. Thus, movants bear a higher burden to demonstrate good
cause for the granting of such late intervention.s While Mr. Strecker, the current
developer of Meadowcrest IV, claims he was not aware that the proposed pipeline would
impact the development until the draft EIS was issued, the correspondence with Islander
East demonstrates that not only did it contact him concerning the project before the
application was filed, it requested permission to survey the property "to make a more
accurate determination of the impact. ..of the proposed pipeline on your property.,,6

12. In our view, Melldowcrest has not demonstrated good cause for failing to
file a timely request for intervention. Therefore, we will deny Meadowcrest's motion to
intervene out-of-time. However, under sections 157.1.0(a)(2) and 380.10(a)(1)(I) we will
grant Meadowcrest's motion to intervene on environmental grounds.

B.Answers 12 Rehearin2 ReQuests. Motion 12 Consolidate.
~ SubseQuent Filin2s

13. Islander East filed a reply and Algonquin filed an answer to the requests for
rehearing and reconsideration. Iroquois Gas Transmission System, L.P. (Iroquois) filed
an answer to Islander East's reply and the Connecticut Companies filed an answer to
Algonquin's answer. The Pine Barrens Society filed a request for a joint review of the
Islander East Project and Iroquois' Eastern Long Island (ELI) Project filed in Docket No.

s~ North Baja Pipeline L.L.C., 99 FERC Cj[ 61,028 at 61,109-10 (2002).

6 Attachment I to Islander East's July 23, 2002 reply to comments of Meadowcrest

Corporation. The letter states that the surveying would require staking and flagging. Had
Mr. Strecker allowed Islander East to survey the property prior to filing its application, he
would have been fully aware of how the pipeline would have impacted his property
before Islander East filed its application on June 15,2001. In the May 25 letter, Islander
East also requests a site plan map of the subdivision to include in its application. In its
reply to Meadowcrest Corporation's comments, Islander East states that it did not receive
any subdivision plans from Mr. Strecker until June 19,2002 and that the plans it received
did not disclose the proposed location of all the unbuilt residences.
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CPO2-52-000.7 Islander Ea~fiIed a reply to Iroquois' answer and the Pine Barren
Society's request for joint review. KeySpan Delivery Companies filed an answer to
Iroquois' answer to Islander East's reply. The Connecticut AG filed an answer to Islander
East's reply to Iroquois' answer and the Pine Barren Society's request for joint review.

14. The Connecticut AG, the Pine Barrens Society, and Iroquois filed
individual motions to consolidate the Islander East proceeding with Iroquois' ELI Project.
Islander East filed separate replies to the Connecticut AG in this proceeding and a
response to Iroquois in Docket No. CPO2-52-000. KeySpan Delivery Companies and
Brookhaven Energy Limited Partnership (Brookhaven Energy) also filed responses to the
motions to consolidate.s

15. Although the Commission's procedural rules prohibit answers to answers,
we may, for good cause, waive this provision.9 We find good cause to do so in this
instance in order to insure a complete record in this proceeding. The parties filings are
addressed below.

III. Discussion

1. R~g!!est~ fur ~91idati9n

16. As stated, the Pine Barrens Society, the Connecticut AG, and Iroquois filed
motions to consolidate the Iroquois and Islander East proceedings. The Pine Barrens
Society generally raises environmental concerns and requests that the Commission
review the feasibility of Islander East and Iroquois operating a jointly-owned, single
pipeline once their respective pipelines reach the mainland of Long Island.

70n December 14 , 2002, Iroquois filed an application in Docket No. CP02-52-000 for
authorization to construct its Eastern Long Island Expansion Project (ELI Project). The
ELI Project, among other things, would provide approximately 175,000 Dth per day of
firm transportation service to Eastern Long Island. Iroquois' proposed facilities would
commence at an interconnect with Iroquois' existing mainline facility located in Long
Island Sound. Downstream on Long Island, Iroquois' proposed pipeline would run
parallel to Islander East's proposed pipeline.

8The Preliminary Determination in the Iroquois proceeding in Docket No. CPO2-52-000
is being issued concurrently with this order.

918 CFR § 385.213(a)(2)(2002).



Docket No. CPOl-384-000, ~~. -6-
17. The Connecticut AG states that both projects will reach landfall at the same

P?int in Long Island, and, to all appearances, will serve the same markets. It contends
that the two applications have common issues of fact, particularly with respect to
environmental matters and issues of public need and convenience. Therefore, it
concludes that the Commission should consolidate the two proceedings in order to
determine whether either or both projects are needed and, if only one is needed, which
project will best provide the necessary service to the public with the least adverse

impacts.

18. Iroquois states that a comparative evidentiary hearing is warranted because
the applications involve common questions of fact and law and raise common issues
regarding their environmental impact. It contends that the Commission should address
these critical factual legal issues in a consolidated comparative hearing when it exercises
its statutory responsibilities under the NGA and NEP A.

19. Iroquois and the Connecticut AG contend that under Ashbacker :BJ!QiQ
~ ~ ~ (Ashbacker),lo where two QQlli!~, timely-filed applications are pending
before an agency and the grant of one would either foreclose the grant of the other or
place it under greater burden than it would have been under had it been considered at the
same time as the first application, a comparative hearing on the merits of the two
applications is required. Iroquois claims that authorizing the Islander East project would
foreclose the development of the. Iroquois ELI Project or, at the very least, place it under
a greater burden. Therefore, it argues that consolidating the Islander East and Iroquois
applications for a comparative hearing is consistent with the fundamental rationale
underlying Ashbacker.

20. Iroquois contends that the three specific preconditions for applying
Ashbacker are satisfied in this instance. First, it claims that its application is QQlli! ~ in
that it has been filed with and is presently pending before the Commission. Second, it
states that the application was timely filed. Iroquois states that when the Islander East
application was filed on June 15,2001, Iroquois advised the Conunission, in its motion to
intervene, that it intended to filed an application for the ELI Project. Therefore, it
believes that the Commission and all interested parties were on notice that it intended to
file a competing application, which it states was filed in a timely fashion within six
months of the Islander East filing.

21. Further, Iroquois contends that the two proposals are mutually exclusive
because the grant of one would effectively preclude the grant of the other. Iroquois
argues that both pipelines would serve the same market area, specifically the load growth

1°326 U.S. 327, 329-31 (1945).
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in Eastern Long Island. Iroquois contends that either pipeline can be expanded to provide
500 MMcf per day of new pipeline capacity. It asserts that both pipelines ultimately tap
into the same supply sources located off Sable Island, Canada. Further, Iroquois
contends that even though the sponsors of the two pipeline projects have signed
precedent agreements with different shippers, the projects effectively will serve the same
end-use market, which will not grow at a rate fast enough to support both projects.

22. Iroquois states that the Ashbacker doctrine has been found not to apply
where two projects serve two completely independent sets of customers. I I However, it

contends that the fact that the pipeline serves different customers should not be
determinative of whether there is "economic" mutual exclusivity between the competing
projects. Iroquois contends that notwithstanding the difference in the identity of the
shippers, there is an overlap with respect to the end-use market which those shippers
serve. Therefore, Iroquois concludes that the shippers that have executed precedent
agreements reserving capacity on Islander East's and Iroquois' projects in fact represent
different links in the supply chain that will serve the same end-use market on Eastern
Long Island. As such, Iroquois reasons that the projects are mutually exclusive because
should one project receive approval, the remaining project would be effectively precluded
by the insufficient demand for an additional source of gas in the Eastern Long Island
market.

23. Iroquois argues that the fact that the two projects propose different
commencement dates should be of no consequence for purposes of considering their
competitiveness and mutual exclusivity. It contends that external circumstances have
greatly reduced the likelihood that Islander East will maintain the schedule proposed by
its sponsors. Iroquois points to: (1) delays in the electric generation coming on line on
Long Island and the likelihood that gas service for those facilities will not be required
until 2004 or 2005 and (2) attempts by Connecticut to limit the construction of utilities
across Long Island Sound.12

I IQ1i!1g ANR Pipeline Co. (ANR), 78 FERC <][ 61,326 (1997), ~ issuing ~~rtificate

anq denxing~, 85 FERC <][ 61,056 (1998), affirmed, ANR Pipeline Co. v. FERC, 205
F.3d 403 (D.C. Cir. 2000).

120n April 12, 2002, the Governor of Connecticut issued Executive Order No. 26 that
prohibits state agencies from approving any utility projects that cross Long Island Sound,
among other things, until June 15,2003. Similarly, on June 3, 2002, the Connecticut
Legislature enacted Public Act No. 02-95, which imposed a one-year moratorium on
utility crossings in Long Island Sound.
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24. Iroquois also states that NEP A requires that the Commission analyze

reasonable alternatives and that the draft EIS issued in the Islander East proceeding
recognizes that the ELI Project is a potential alternative to Islander East. It contends that
the Iroquois alternative has a significant environmental advantage over Islander East in
that it reduces the environmental impacts that are certain with the Islander East proposal,
while still achieving the objectives of the proposed project.

25. Finally, Iroquois claims that the Commission has consolidated proceedings
where there are similarities and overlap between pipeline proposals.13 It argues that there
are similarities that overlap between the two proposed projects, particularly with respect
to environmental matters, and consolidation of common issues would foster
~dministrative efficiency, avoitd duplication of effort, and generally serve the public
mterest.

~ :farties Response

26. In response, Islander East states that its shippers chose service on its project
because of their desire to ensure the reliability of their contracted transportation service.14
Islander East asserts that because its facilities will establish a second transmission system
across Long Island Sound, it is uniquely able to meet the needs of these shippers and the
entire region for improved security and reliability. Moreover, it states that Islander East
is able to meet those needs on a timely basis. It contends that its shippers, particularly
KeySpan Delivery Companies, require service in the fall of 2003. Islander East claims
that Iroquois' Motion to Consolidate represents a continued, unjustified, and
inappropriate collateral attack on Islander East's PD by a competitor seeking to block the
construction of new capacity into Connecticut and Long Island.

27. Islander East contends that Iroquois does not have a 1?QnJ! ~ application.
It states that the mere fact that it filed an application does not make it 1?QnJ!~. Islander
East states that Iroquois' motion undermines its ELI Project application by expressing a
lack of confidence in the project and the market it serves. It contends that the claimed
~ ~ of Iroquois' proposal are betrayed by the fact that, unlike Islander East,
Iroquois apparently does not have sufficient faith in its project to build a pipeline on the
basis of its application as filed with the Commission.

13~illng American Natural Rocky Mountain Co., 21 FERC <j[ 61,229 (1982)

14Islander East points out that at the Commission's Northeast Energy Infrastructure
Conference held on January 31, 2002, reliability was a prevalent theme.
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28. Islander East also argues that Iroquois' ELI Project is not timely filed. It

states that Iroquois filed its application six months after Islander East's application was
filed. Islander East points out that the Commission has stated that:

[i]t seems clear to us that the filing of certificate applications and requests for
comparative hearing must be reasonably simultaneous in time and indicate
potential exclusivity on the face of the applications before an imperative
application of the Ashbacker doctrine is called for.

Thus the alleged exclusivity involved here is one of potential saturation of a
given market. But the timing of the applications for a certificate to serve any
market is of the essence in determining whether due process requires a
comparative hearing. It is scarcely reasonable that applicant B who files an
application for a certificate 6 months later than applicant A should be able
automatically to require a retroactive consolidation when A's proceeding is well
along towards its conclusion.ls

Islander East asserts that it is not reasonable that two projects, filed six months apart,
should be consolidated, particularly where those projects seek to serve entirely different
shippers and thus, on their face are not mutually exclusive.

29. Islander East argues that the two projects do not propose to serve even a
single common shipper. It further asserts that service under the two proposals is provided
in different time frames. Islander East states that Iroquois argues that the Commission
should ignore the fact that the two projects have precedent agreements with different sets
of shippers because Iroquois proposes to serve marketers and gas suppliers who could, in
turn, serve the end users and utilities who have contracted for service on Islander East,

thereby enhancing competition.

30. Islander East asserts that Iroquois' argument is predicated on the complete
collapse of the various market segments into a single segment, a notion which Islander
East claims both defies reality and flies in the face of years of government effort to foster
the development of multiple market sectors. Additionally, Islander East contends that
preferring a pipeline that serves intermediaries rather than end users turns the competition
argument on its head. Islander East states that such a preference would curtail market
choices, foreclosing the ability of end users and utilities to purchase service directly
rather than through middlemen. Islander East argues that Iroquois' reference to one
generalized, geographic market on Eastern Long Island suggests again that Iroquois has

15.ciY.ng Transwestern Pipeline Co., 21 FPC 594 (1959), followed in Mohave Pipeline
Co., 41 FERC 161,040 at 61,119 (1987).
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no faith in the viability or finnness of its precedent agreements, and that Iroquois is
contemplating the construction of a pipeline "on spec".

31. Islander East also contends that Iroquois' claim that there is only one
generic Eastern Long Island market, and that the ELI Project is a superior alternative for
serving that market, does not advance its consolidation request. Islander East asserts that
the Commission has rejected such claims.16

32. Islander East contends that Iroquois fears that if Islander East is built,
Iroquois' own shippers will have more of an incentive to walk away from the ELI Project.
It states that the fact that Iroquois based its application on precedent agreements and
economic arrangements which may not pan out is a risk Iroquois took, not a risk imposed
on Iroquois by Islander East. Islander East asserts that the whole concept of the market
determining viability of pipeline proposals would be turned on its head if, when a project
sponsor lost confidence in the commitment of its shippers, it could invoke Ashbac~er to
impede the progress of another project which was prepared to proceeding with its
proposal. Islander East states that the Commission should follow its longstanding policy
of allowing projects to proceed on the strength of markets presented in their applications,
and letting the market determine whether one or both projects should be constructed.

33. Islander East also asserts that Iroquois' invocation of NEP A as a basis for
consolidation is wrong. It points out that the draft EIS in the Islander East proceeding
plainly fulfills the Commission's obligation under NEPA to analyze the environmental
consequences of the proposed Islander East project, as well as alternatives to it. Islander
East also asserts that Iroquois' premature claim that its ELI Project is environmentally
superior is not justification for a consolidation as such a determination has not been
made. Further, Islander East claims that even if the Commission were to determine that
the ELI Project offers some environmental advantage, that advantage would not be
dispositive. Beyond its contention that any such advantage is likely to be negligible,
Islander East states that the Commission is not constrained by NEP A from deciding that
other values outweigh the environmental costsl1 and that it has approved projects for
countervailing policy reasons. 18 Islander East states that there would be every reason for

the Commission to do so here, where the claimed Iroquois ELI Project advantage is
outweighted by the security and reliability benefits of Islander East's creation of a second
gas transmission line across Long Island Sound.

16~i1ing ANR, 78 FERC at 62,405-06.

17Q!!!!g Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) and
Southern Natural Gas Co., 76 FERC <J[ 61,122 at 61,646 (1996).

18Q.!ing Southern Natural Gas Co., 79 FERC <J[ 61,280 at 62,205 (1997).
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34. Finally, Islander East states that contrary to Iroquois' claim, consolidation
of the projects would result in administrative havoc, not administrative efficiency. It
states that the Commission has stated that a comparative hearing is inherently a time
consuming resolution process which frustrates the objective of timely development of
reliable transportation infrastructure.19 Islander East states that the Commission has
issued both the PD and the draft EIS for Islander East while Iroquois has secured neither
of these. Islander East contends that interrupting the Islander East proceeding and
complicating it by consolidating the ELI Project, would not only be administratively
inefficient, but would be patently unfair to Islander East. Moreover, it argues that the
regulatory uncertainty so created would be unfair to numerous parties, including Islander
East's shippers, developers and their financial backers, and the end-users.

35. In response, to Iroquois' motion to consolidate, KeySpan Delivery
Companies state that they have entered into precedent agreements with Islander East for
firm transportation service up to a maximum daily quantity that increases from 110,000
dth in the first year to 295,000 Dth in the fifth year of operation. They state that the
precedent agreements contemplate that service on the pipeline will commence on or
about November 1,2003. KeySpan Delivery Companies state that they require the
additional gas supplies to be provided by Islander East to ensure that they have sufficient
natural gas supplies to reliably serve the needs of their firm customers during the winter
of 2003-2004.

36. KeySpan Delivery Companies state that they have public service
obligations to provide safe and adequate gas distribution services to consumers in the
Boroughs of Brooklyn, Queens, and Staten Island in New York City and on Long Island.
KeySpan Delivery Companies state that they currently serve approximately 1.8 million
customers, most of whom are residential and small commercial customers who use
natural gas for life sustaining uses such as heating and cooking.

37. KeySpan Delivery Companies state that they are not only customers of
Islander East, they are also Iroquois' largest firm transportation customers. They assert
that Iroquois is currently the only transmission pipeline that serves Suffolk County, Long
Island. Such service is through a single delivery point. KeySpan Delivery Companies
contend that disruption of existing firm service from Iroquois for any significant period
could require KeySpan Delivery Companies to curtail service to up to approximately
124,000 customers on Eastern Long Island. They state that such curtailments would have
a significant and possibly disastrous impact. KeySpan Delivery Companies state that
with the addition of Islander East, they believe that a loss of service from either Islander

19£illng ANR, 78 FERC <][62,405.
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East or Iroquois would not require that they curtail service to any firm customer.
Therefore, they conclude that th~ construction of Islander East significantly enhances the
reliability of KeySpan Delivery Companies' distribution services.

38. KeySpan Delivery Companies assert that its reliability concerns extend not
only to gas distribution but also to the cost and reliability of electric supply. They state
that Iroquois is the single interstate natural gas pipeline currently delivering gas for use in
its generating plants in Suffolk County. They contend that reliability rules issued by the
New York Reliability Council require planning for the single failure of any gas pipeline.
KeySpan Delivery Companiesl state that the expansion of Iroquois to the exclusion of
Islander East would significantly complicate and potentially compromise their ability to
comply with the reliability standards. Further, KeySpan Delivery Companies state that
its Delivery Companies require additional gas supplies that will be provided by the
Islander East Project to ensure sufficient supplies to serve the needs of their customers
during the winter of 2003-2004.

39. Brookhaven Energy raises arguments similar to those raised by Islander
East and KeySpan Delivery Companies. Brookhaven Energy also argues that the
Commission's current policy place both Iroquois and Islander East at risk with respect to
their expansion projects and allow competition and consumer choice, rather than the
Commission's administrative process, to decide whether either or both of the proposed
projects will succeed. Therefore, it requests that the Commission "decline Iroquois'
invitation to overturn its current policies on the certification of new pipeline projects and
to substitute its judgment for the judgement of market forces in determining how
increasing demands for natural gas service on Long Island will be met."zo

4O. The New York Public Service Commission (PSC) asserts that while
Islander East and Iroquois' ELI Project are slated to serve a distinct set of customers, it
may be possible to meet all of eastern Long Island's requirements with a single project.
However, the New York PSC contends that if only one pipeline is built, the competitive
market and downstream system situation should weigh heavily in the process of deciding
which project should be certificated. The New York PSC states that while Iroquois' ELI
Project is shorter and could pose fewer environmental impacts, it uses a portion of the
existing Long Island crossing. New York PSC asserts that a totally separate Sound
crossing, as proposed by Islander East, provides contingency protection for both gas and
electric systems against a total loss of supply if damage were to occur to the Iroquois line
upstream of the interconnection to the ELI facilities. The New York PSC states that
given the current information, if one line were to be built, its preference would be that

20Brookhaven Energy's answer to motion to consolidate at 3
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Islander East be certificated b(fcause it will provide another source of delivery to Long
Island.

3.Commission Res~onse

41. In!::J::f£, the Commission addressed the applicability of Ashbacker in a
post-Order No. 636 environment. In that case, ANR and Nautilus Pipeline Company
(Nautilus) proposed to construct similar facilities that essentially ran parallel to each
other in the Outer Continental Shelf. While ANR had filed its application at
approximately the same time as Nautilus, the processing of ANR's application was
delayed because it did not submit the information necessary for the Commission to assess
its project's environmental impacts. Subsequently, ANR requested that the Commission
consolidate its application with the Nautilus application because if Nautilus was built, "it
would likely foreclose ANR's project or place it under a greater burden."zl

42. The Commission determined that ANR's position amounted to a claim that
in all circumstances Ashbacker requires the Commission to intervene in order to resolve a
business competition between parties, if there is a possibility that the loser of the
competition would ultimately decide the better part of discretion is to withdraw from the
field. The Commission found that this is too rigid a view of Ashbacker that would result
in an application of that rule in a manner that would undermine the public interest
considerations of the NGA. The same reasoning applies to Iroquois' position here.

43. In A:tlR, the Commission explained that Ashbacker was decided when the
prevailing approach to regulation, not just at the Commission but before other regulatory
bodies, was far different than it is today. Under that approach, federal agencies were
called upon to apply their judgment and expertise to protect the public from large
corporations wielding significant market power. At that time, the winner of a battle for
the right to use a particular radio frequency, airline route, or pipeline route would be
guaranteed a virtual monopoly in that market because the proposals were truly mutually
exclusive. In some instances, such as where there was only one radio frequency that
remained to be assigned, the mutual exclusivity resulted from the "physical" impossibility
of approving more than one application. In other instances, however, the mutual
exclusivity arose because the prevailing regulatory approach was for agencies to address
public interest considerations by examining the specific economic justification for a
proposal. When an agency was confronted with competing proposals, the agency needed
to determine which one, in its judgment based on the record, would best serve the public
interest and then approve only that project to operate under close regulatory scrutiny of
its rates and services.

21 ANR, 78 FERC at 62,398.
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44. Thus, the traditional regulatory model required careful comparison of
competing proposals, because only one could be granted. The monopolistic advantages
conferred on the winner would effectively bar others from entering that market and,
absent close oversight of the winner's rates and services, would leave consumers subject
to exploitation. In the pipeline industry, as well as in other industries that have
undergone partial or complete deregulation, that is no longer the case. In /:J:IE., the
Commission determined that a rigid application of ,Ashbacker principles, without regard
to changed circumstances in industries undergoing deregulation, is likely to have harmful
results for the public and serve no valid purpose in protecting a competitor's right to a
hearing on its proposal. 22

45. Iroquois contends that if Islander East were to be constructed, there is not a
sufficient market in the near future to support both projects, foreclosing its opportunity to
construct its ELI Project. However, as discussed below, the Commission finds that the
two proposed projects will serve different shippers and that there is sufficient forecasted
long-term market growth to support the Commission's approval of both proposed
projects. Therefore, for purposes of the Ashbacker doctrine, the two projects are not
mutually exclusive and our approval of Islander East will not necessarily foreclose
Iroquois from constructing the ELI Project.

46. Under the NGA, the Commission is charged with furthering the public
interest in authorizing the construction and operation of interstate natural gas pipelines.
This entails consideration of many interests and goals. As Congress, the Commission,
and the courts have interpreted it over the decades, this mission includes, among other
things, the assurance of adequate supplies of natural gas to consumers, and the assurance
of adequate competition among suppliers to cut costs and improve market conditions for
the benefits of consumers.

47. In the Islander East proceeding, Islander East is proposing to construct
facilities to provide up to 285,000 Dth per day of service to New York City and Long
Island. Islander East's precedent agreements with its shippers include provisions under
which they could increase their levels of service up to 445,000 Dth per day by 2008.23 A
marketing study provided by Islander East in its application estimates that peak demand

22~ ANR, 85 FERC at 61,175.

23Islander East would, of course, have to apply for and receive, certificate authority to
construct the facilities as necessary to provide those additional increments of service.
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for natural gas for KeySpan Delivery Companies alone will grow to 468,000 Dth per day
by 2010.24

48. Six months after Islander East filed its application, Iroquois filed an
application in which it proposed to construct facilities to provide 175,000 Dth per day of
capacity to Eastern Long Island. Although Iroquois only proposed to construct facilities
to provide for 175,000 Dth per day of firm capacity, it asserted that it had precedent
agreements for 340,000 Dth per day of capacity.25 However, approximately two months
after filing its application touting a demand for approximately twice the capacity it
proposed to construct, Iroquois filed a pleading in this proceeding claiming that there is
not enough demand to support both pipelines and further, if Islander East builds its
pipeline, there will be no customers for the 175,000 Dth per day of capacity being
proposed by Iroquois.26 To support its argument in this proceeding, Iroquois, too,
included a marketing study. Iroquois' study estimates that the New York/Long Island
market is estimated to increase to only approximately 475,000 Dth per day by the year
2010.

49. As discussed above, the precedent agreements filed by Islander East and
Iroquois in their respective proceedings demonstrate a potential market for 785,000 Dth
p~r day of capacity by 2008 (340,000 Dth per day by 2004 for Iroquois and 445,000 Dth
per day by 2008 for Islander East). The market studies filed in support of the
applications project market demands of at least 475,000 Dth per day (Iroquois) or
618,000 Dth per day (Islander East) by 2010. Thus, regardless of which measure of
future market demand the Commission relies on, the evidence in the record clearly
supports a finding by the Commission that the long-term New York/Long Island market
can support the 460,000 Dth per day (285,000 Dth per day for Islander East and 175,000
Dth per day for Iroquois) being proposed by both Islander East and Iroquois in their
pending applications. "

24This projection does do not include the volumes that Islander East would transport
directly to its other shippers in this project, AES Calverton and ANP Brookhaven.
Service to these shippers under the current proposal totals an additional 150,000 Dth per

day.

2SIroquois stated that it would make any decisions concerning the need to pro-rate
capacity among its shippers no later than March 1,2003.

26Iroquois first raised its belief that there would not be sufficient demand to construct the
ELI Project in its February 19,2002 answer to Islander East's February 6, 2002 reply to
the requests for rehearing. Iroquois subsequently repeated its contention in its Motion to
Consolidate filed on April 8, 2002.
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50. Commission policy dictates allowing the market to determine which

projects are best suited to serve the infrastructure needs of an area. The Commission
believes this approach best serves the public interest and allows for the most efficient,
cost effective, and timely development of pipeline infrastructure. A market-oriented
approach not only allows attainment of the Commission's objectives in the short term,
but it is consistent with the long-term market-oriented policy goals the Commission has
followed for over 15 years. Approval of a variety of projects benefits the public by
allowing it to choose which of the available proposals offers the most attractive and

timely service.

51. By approving both proposals, the Commission gives both pipelines the
opportunity to compete on a level playing field, which is the essence of Ashbacker .27
Allowing market forces to determine the success or failure of the projects is the most
efficient mechanism to assure the maximum use of facilities. The fact that the two
projects follow similar routes and terminate at points proximate to each other does not
require a finding that the two projects are mutually exclusive. The Conunission has
determined that allegedly competitive proposals do not rise to the level of mutual
exclusivity if the proposals differ in terms of facilities proposed, incremental capacity,
capital costs, customer beneficiaries, or intended benefits.28

52. Iroquois argues that the fact that the pipelines will serve different customers
should not be determinative of whether there is "economic" mutual exclusivity between
them. It claims that notwithstanding the difference between the identity of the shippers,
there is an overlap with respect to the end-use market which such shippers serve.

53. Islander East's shippers consist of two proposed electric generation plants
and the KeySpan Delivery Companies, --gas distribution, electric generation, and electric
transmission companies. Iroquois' shippers consist of a state-owned power provider, an
electric retailer, and three gas marketers. In essence, Iroquois is requesting that the
Commission conduct an Ashbacker hearing to determine if Islander East's end-user
shippers would be better served by Iroquois' marketer shippers. Such a request is
contrary to the Commission's longstanding policy of allowing customers to choose their
own service providers.

54. We also note that Iroquois' precedent agreements with gas marketers
account for approximately 41 percent, or 140,000 Dth per day, of the 340,000 Dth per

27Cornmittee for Effective Cellular Rules v. FCC, 53 F.3d 1309 at 1320 (D.C. Cir. 1995)

28 ANR, at 62,405, £ili!!& Northern Natural Gas Co., 51 FERC <j[ 61,316 at 62,052-53

(1990)
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day of capacity that it claims it has subscribed under its precedent agreements. Even if its
marketer shippers fail to sign final contracts for the ELI Project, Iroquois still has
200,000 Dth per day of capacity subscribed under precedent agreements for its proposed
design capacity of 175,000 Dth per day with potential end users who differ from those
who subscribed to Islander East's project. While Iroquois may argue that its prospective
electric generation shippers may not proceed with their proposed gas-fired electric
generation facilities if Islander East's electric generation shippers proceed with theirs, it is
beyond the role of the Commission in these proceedings to interfere with the business
decisions of such customers.

55. For the reasons discussed above, Iroquois' claim, made in numerous filings
in this proceeding, that it will be foreclosed from constructing its ELI Project if Islander
East is constructed is without factual predicate. As stated, in its application for its ELI
Project, Iroquois filed precedent agreements for twice the amount of capacity it proposed
to construct in that proceeding. While Iroquois' precedent agreements, among other
things, give almost all of its shippers an unrestricted right to terminate those contracts for
any reason prior to April 2002,29 Iroquois has not filed any updated evidence in its ELI
Project proceeding indicating that any of its prospective shippers may have terminated
their contracts.

56. Further, the Commission has determined that allegedly competitive
proposals do not rise to the level of mutual exclusivity if the proposals differ in terms of
intended benefits. The proposed Islander East Project provides two significant benefits
that Iroquois' ELI Project does not. First, Iroquois is currently the only pipeline that
provides direct access to Long Island. The proposed Islander East Project will provide
Long Island with another source of supply, allowing this market to enjoy the benefits of
pipeline-to-pipeline competition for the first time. More importantly, the proposed
Islander East project will provide much needed security and reliability by providing a
second facility to access supply in the event something happens to either of the pipeline
facilities. Iroquois' proposed ELI Project cannot provide similar benefits. Therefore, the
proposed projects are not mutually exclusive and do not require that the Commission
conduct an Ashbacker hearing.

57. Iroquois argues that the fact that the two projects propose different
commencement dates should be no consequence for purposes of considering their
competitiveness and mutual exclusivity. Other parties raise similar arguments. They
contend that because of the potential delays in the construction of the proposed
generation facilities and delay created by the Connecticut moratorium, Islander East will

29The precedent agreement with Long Island Lighting gives it the right to terminate its
contract for any reason until June 2005.
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not be constructed in time to meet its 2003 in-service date. Therefore, they contend that
the Commission should consider the two projects together.

58. KeySpan Delivery Companies has stated that they need the capacity on
Islander East to ensure sufficient supplies to serve the needs of its customers during the
winter of 2003-2004. Having found that these projects are not mutually exclusive we see
no reason to delay processing Islander East's proposed project for purposes of
comparative consideration. Issues concerning the Connecticut moratorium are addressed
below.

59. Iroquois and other parties contend that NEP A requires that the Commission
analyze reasonable alternatives and that the draft EIS in the Islander East proceeding
recognizes that the ELI Project is a potential alternative to Islander East. It contends that
the Iroquois alternative has a significant environmental advantage over Islander East in
that it reduces the environmental impacts that are certain with the Islander East proposal,
while still achieving the objectives of the proposed project.

60. NEPA's requirement that alternatives be analyzed, by itself, does not
trigger a comparative hearing. We have fully reviewed Islander East's project and are in
the process of reviewing Iroquois' project in compliance with the requirements of
NEP A.3o In this proceeding, the Commission took into account Iroquois' pending
proposal and recognized that its existence may affect the balancing required in deciding
whether there was sufficient need for both projects. In performing this balancing, the
Commission is mindful that the environmental conditions can only minimize, never
entirely eliminate, a project's impact. As stated, we have concluded that with appropriate
e~vironmental conditions, Islander East's proposed project can be made environmentally
acceptable and that the public interest requires that the Commission approve Islander
East's proposal and issue it a certificate to construct and operate its proposed facilities.

61. Finally, Iroquois claims that the Commission has consolidated proceedings
where there are similarities and overlap between pipeline proposals.3! It argues that there
are similarities that overlap between the two proposed projects, particularly with respect
to environmental matters, and consolidation of common issues would foster
administrative efficiency, avoid duplication of effort, and generally serve the public
interest. We disagree. A comparative hearing is inherently a time consuming resolution
process. Timely development of the necessary pipeline infrastructure and the parties

30~ ELI Extension Project Draft EIS, issued in Docket No. CP02-52-000 on August 23,
2002.

31Q!ill.g American Natural Rocky Mountain Co., 21 FERC <}[ 61,229 (1982).
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stated need for the facilities for the 2003/2004 heating season are our chief
considerations. We believe our approach best serves those purposes, as well as
administrative efficiency.

~ Connecticut MoratoriumlFederal Preemption

62. On April 12, 2002 the Governor of Connecticut issued Executive Order No.
26 that prohibits state agencies from approving any utility projects that cross Long Island
Sound, among other things, until January 15,2003. Similarly, on June 3, 2002, the
Connecticut Legislature enacted Public Act No. 02-95 which imposed a one-year
moratorium on utility crossings in Long Island Sound. Both actions created a task force
to access the environmental impact of such crossings and to determine the present and
future energy needs of Connecticut. Many Connecticut local and federal officials,
representatives, agencies, and individuals filed requests with the Commission urging that
it honor the Connecticut moratorium.

63. In enacting the NGA, Congress placed ultimate authority for detennining
the location of interstate pipelines with the Commission, "a federal body that can make
choices in the interest of energy consumers nationally.,,32 While the Commission
respects Connecticut's decision to undertake an assessment of its future energy needs and
to take seriously its environmental responsibilities regarding Long Island Sound, the
Commission is charged with a broader mandate to promote a secure, high quality, and
environmentally responsible interstate natural gas pipeline infrastructure to meet the
energy needs of the nation as a whole. As discussed above, the initial customers of this
project are in Long Island and New York, and they have indicated a need for the
proposed service in a time frame that could not be accommodated were the Commission
to defer its consideration of the applications before it for the pendency of Connecticut's
moratorium. 33

64. If the Commission does not issue this certificate now, it will abdicate its
responsibility to expedite necessary pipeline infrastructure to supply the future market
needs of Long Island consumers. While, as several commentors contend, circumstances
may develop such that Islander East cannot commence the service proposed on the

32~ National Fuel Gas Supply Corp. v. Public Service Comm. of NY, 894 F .2d 571 at

579 (2nd Cir. 1990)

33We note that the Commission also received letters from New York officials and
representatives urging that the Commission continue to process the Islander East

application.
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currently projected timetable, it is not in the public interest to make that possibility a
certainty by failing to move forward in this proceeding in a timely manner.

65. We also note that the NGA and the regulations promulgated by the
Commission under that statute generally preempt state and local law. However, the
Commission encourages applicants to cooperate with state and local agencies. As
demonstrated by the Environmental Conditions determined in the Final EIS and listed in
the Appendix to the order, the Commission requires extensive consultation between the
pipeline applicant and local agencies, including the Connecticut Department of
Environmental Protection and the New York State Department of Environmental
Conservation, among others. The state of Connecticut still has a significant rule to play
prior to the ultimate completion of this project.

C.Rehearin2 ~ Clarification !~

I.Public Convenience ~ NecessitvlPolicv Statement

a.Subsidization

66. On rehearing, the Connecticut Companies argue that the incremental
pricing under the Islander East lease with Algonquin is subsidized by Algonquin's
existing customers in violation of the Commission's Policy Statement. They contend that
Algonquin's C-System is an asset paid for by Algonquin's existing customers. They
argue that because the incremental lease payment does not include any payment for the
existing C-System facilities, Islander East is not contributing to the costs of the facilities
already in place that make the expansion possible. Therefore, the Connecticut
Companies conclude that the expansion project is being subsidized by Algonquin's
existing customers.

67. The Connecticut Companies argue that under the Policy Statement,
incremental rate treatment does not necessarily avoid subsidies where, as here, the
incremental rate is lower than the existing rolled-in rates and the expansion is premised
on existing facilities that provide the platform for relatively inexpensive expansion. The
Connecticut Companies assert that in deciding that no subsidy exists here, the
Commission ignores this fundamental tenet of the Policy Statement and simply assumes
that because the construction is "strictly incremental," the pricing should be as well.

I

68. In response, Algonquin states that the Connecticut Companies' attempt to
compare the lease payment and Algonquin's existing system average rate is
inappropriate. Algonquin states that under Commission precedent, the Commission
evaluates the appropriateness of leases by comparing these payments with the lessor's
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rn transportation rates for comparable service.34 Algonquin also contends that the

":;onnecticut Companies' argument that Islander East should be making contributions to
the cost of the pre-existing facilities is inconsistent with numerous Commission orders in
which the Commission has determined that the incremental rate should be based solely
on the cost of the incremental facilities, without any contribution to pre-existing facilities.

69. Generally, the Commission views lease arrangements differently than
transportation services under rate contracts. Accordingly, the Connecticut Companies'
comparison of Algonquin's existing rate to the rate charged under the lease agreement for
subsidy purposes is misplaced. The Commission views a lease of interstate pipeline
capacity as an acquisition of a property interest that the lessee acquires in the capacity of
the lessor's pipeline.35 To enter into a lease agreement, the lessee generally needs to be a
natural gas company under the NGA and needs section 7 certificate authorization to
acquire the capacity. Once acquired, in essence, the lessee owns that capacity and the
capacity is subject to the lessee's tariff. The leased capacity is allocated for use by the
lessee's customers. The lessor, while it may remain the operator of the pipeline system,
no longer has any rights to use the leased capacity. Most frequently, leases are used in
conjunction with new pipeline facilities to avoid the need to construct additional facilities
in new rights-of-way. The Commission encourages pipelines to design their systems
using leases to lessen the need to use eminent domain. The Commission's policy is to
approve a lease if it finds that: (1) there are benefits for using a lease arrangement; (2)
the rate under the lease is less than comparable transportation service; and (3) the lease
arrangement does not adversely affect existing customers.36

70. In the December 21 order, the Commission determined that the Islander
East lease will result in a lower rate than if Islander East constructed the required
facilities. Additionally, as Algonquin points out, the lease payment is less than
comparable transportation service. Further, the lease arrangement eliminates the need for
Islander East to construct 27 miles of new pipeline, thereby avoiding disruption to the
environment. Under the proposed lease agreement, Algonquin's existing customers will
continue to pay the same rate and receive the same service that the Commission has
determined to be just and reasonable. They will not incur any additional expense because
of the lease arrangement. Further, the proposed lease arrangement provides significant
benefits by promoting the efficient use of facilities without imposing additional costs,

34Q!ing Columbia Gas Transmission Corp., 78 FERC 61,030 at 61,113 (1997).

35Texas Eastern Gas Transmission Corp., 94 FERC 161,139 at 61,530 (2001).

36~ Columbia Gas Transmission Corporation, 79 FERC <j[ 61,160, at 61,755-59 (1997);
Midwestern Gas Transmission Co., 73 FERC <j[ 61,320, at 61,888 (1995); and Mobile Bay
Pipeline Projects, 55 FERC <j[ 61,358, at 62,078 (1991).
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including needless monetary expense and environmental expense of constructing
duplicate facilities. Therefore, consistent with Commission policy concerning leases, we
reaffirm our finding that the lease is in the public convenience and necessity.

b.Other P.2!!£.Y §!atement !~

71. The Connecticut Companies contend that the Commission's benefits and
impacts analysis is lacking. They argue that the Commission has found, without
explanation, that the Algonquin/Islander East project is desirable because it is well
positioned to provide fully integrated access between New York and New England. They
contend that there is no basis for this conclusion. They state that Islander East's Long
Island-based facilities will not interconnect with other pipelines"and that backhaul
opportunities from Long Island north through the Islander East system are non-existent.
Further, the Connecticut Companies state that there is no reason to believe that they will
have any use for the capacity created on Algonquin's C-System.

72. The Connecticut AG contends that the Commission should reconsider its
decision in the PD because there has not been a determination of need for both projects.
It also states that Connecticut's pipeline infrastructure is already "tight." It claims that if
the Islander East project and Iroquois' ELI Project use capacity on the existing pipelines
in Connecticut for their proposed projects, it would have strategic implications for the
security of New England's power supply. The Connecticut AG also asserts that the
Islander East project will not result in any appreciable new natural gas infrastructure
capacity. He asserts that the project will require Connecticut customers to subsidize a tap
from the existing, barely adequate gas supply solely to benefit the corporate owners of
the project.

73. Many individuals commenters, including Branford in its rehearing request,
raise concerns that since the pipeline will not benefit Connecticut consumers, the benefits
of the proposed pipeline project cannot outweigh its adverse impacts. Branford and
others also argue that the Commission failed to consider the Iroquois' ELI Project. They
argue that Iroquois' project appears to serve the same market and may be preferable to
Islander East's project. The argue that the Iroquois project appears to have less impact on
landowners and the environment. Therefore, they contend that if a superior competing
project renders the Islander East project unnecessary, the adverse economic impacts on
landowners outweigh any benefits.

74. Under the NGA, the Commission is required to make decisions concerning
the public interests of energy consumers on a national basis. The proposed Islander East
and Algonquin Projects increase the flexibility and reliability of the interstate pipeline
grid by offering greater access to gas supply sources with increased availability of gas for
anticipated electric generation projects. Further, it will introduce pipeline-to-pipeline
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competition to Long Island markets. The fact that Algonquin's existing customers and
Connecticut residents may not appear to benefit from the proposed projects does not
mean that the proposed project's benefits do not outweigh any potential adverse impacts.
The Islander East and Algonquin projects will be able to increase the capacity that is
available on those pipelines illt Connecticut that could potentially serve Connecticut
customers when and if potential shippers in Connecticut decide that they need to contract
for more capacity. Also, interruptible service could be established at the currently
proposed capacity level through the addition of taps in Connecticut.

75. Branford and numerous commentors contend that the Commission failed to
weigh the significant harm the proposed projects will have on landowners. Branford
contends that the Commission failed to evaluate the significant economic harm to
landowners. It cites to the Branford Blue Ribbon Committee report that estimates the
proposed Islander East project could result in present value losses of over $861 million in
disruption of the town's shellfish beds. It also estimates a $500,000 impact on the town's
tourism industry. It also contends that the Commission failed to consider other findings
in the report.

76. Generally, the Commission believes that pipelines designed to be placed in
existing utility and transportation rights-of-way have less adverse impacts than new
greenfield pipelines that require new rights-of-way. Because approximately 83 percent of
the Islander East pipeline, as determined in the final EIS, will be constructed in, or
adjacent to, of existing pipeline, powerline, railroad, and road rights-of-way, it will have
less of an impact than it would if it were an entirely new greenfield pipeline. Further,
Islander East's lease agreement with Algonquin eliminates its need to construct 27 miles
of its own pipeline facilities. In response to landowner concerns during the EIS process,
Islander East proposed, and the Commission has approved, numerous variations in its
proposed route in response to landowner concerns. Also, as discussed below, Islander
East has negotiated crossing/settlement agreements with all the leaseholders of the
shellfish leases directly impacted by the construction of its pipeline in Long Island
Sound.

77. As stated, Branford contends that the Commission did not address the
findings of its Blue Ribbon Report. First, we note that Branford's Blue Ribbon Report
contained mostly environmental issues that are discussed in the final EIS. In its rehearing
request, Branford states that the Commission ignored the findings that irreversible
damage to the leased shellfish beds could amount to $8.7 million annually. We find
Branford's anticipated damages are overstated. First, it assumes that all the leases will be
permanently and totally damaged. As discussed below and in the final EIS, the
Commission believes that the proposed mitigation measures would minimize the
potential adverse impacts. Additionally, we note that Islander East is responsible for
potential damages that are a direct result of the construction of its pipeline.
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78. We also believe that Branford's estimated impact of $500,000 on the town's

tourist industry is also overstated. Branford believes that the proposed Islander East
Project threatens and will totally reduce the attraction of the Stony Creek area.
Generally, the impact of the construction of any specific area should last for less that a
month.37 When crossing a road, Islander East will bore under the road so as not the
disrupt traffic within the town. Further, once constructed, there will be no residual
construction or visual impacts that would impact the town's tourism.

79. On rehearing, Branford also claims that the Commission did not quantify
the costs and benefits. Therefore, it states that there could be no economic balancing test
and no reasoned conclusion that the project is in the public interest. The Commission's
public interest balancing of impact and benefits is not a quantitative analysis. Generally,
the Commission's statutory obligation to weigh and balance factors for its public interest
consideration cannot be done with the mathematical precision that Branford demands.
Nevertheless, the Commission has identified the benefits and burdens of the project as
they affect the public interest and explained the reasons underlying its decision.

80. Therefore, under the Policy Statement, the Commission finds that Islander
East has sufficiently minimized the impact the proposed project will have on landowners.
As discussed below, based on the findings in the final EIS, we believe that the adverse
environmental impacts created by the project can be adequately mitigated so that the
benefits of increased flexibility and reliability of the interstate pipeline grid and the
introduction of pipeline-to-pipeline competition to Long Island markets will outweigh the
adverse impacts.

37Pinal EIA at 3-167
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2.Al20nQuin Qperatin2 Pressure

81. In the December 21 order, the Commission determined that the delivery
pressures at Algonquin's Guilford and North Haven delivery points for the Connecticut
Companies will decrease to 331 psig and 387 psig, respectively. On rehearing, the
Connecticut Companies state that historically pressures at the North Haven delivery point
have been in the range of 400 psig. They contend that Algonquin originally informed the
Connecticut Companies that the pressures at the North Haven delivery point would
increase to 665 psig as a result of the construction of the proposed facilities. However,
Algonquin's actual filing reflects a pressure at the North Haven Gate Station of 387 psig.
On rehearing, the Connecticut Companies request that the Commission: (1) clarify on the
record how Algonquin's original prediction of the North Haven Gate Station pressure of
665 psig declined by more than 70 percent to 387 psig in the filed application;38 and (2)
how Algonquin's estimate of 387 psig is credible.

38We note that in its amended rehearing request, the Connecticut Companies added a
footnote that states that Algonquin representatives met with Southern Connecticut after
the application was filed and explained that originally predicted pressure level at the
North Gate Station dropped because of changes in assumptions it made about the project.
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82. In its review of Algonquins proposed project, the Commission analyzed the

pressures on Algonquin's systems that would result from the construction of the proposed
facilities. This analysis determined that once the facilities are constructed, the delivery
pressure at the North Haven delivery point would be 387 psig. As noted in the
December 21 order, Algonquin's contractual obligation for the North Haven delivery
point is 199 psig. Therefore, the reducted pressure is still substantially above
Algonquin's contractual obligation and provides an acceptable level of pressure for the
Connecticut Companies. The Connecticut Companies have not presented any new
evidence that would warrant a change in the Commission's finding in the December 21
order. The question of why Algonquin's pre-application prediction of the resulting
pressures was different from the pressure represented in its filed application is irrelevant.

83. In his filed comments, Paul Haung also contends that the changes in
pressures that will result from the construction of the Algonquin and Islander East
projects will decrease the amount of gas that is available to Connecticut consumers. We
disagree. As stated in the December 21 order, the Commission has reviewed the design
capacity of Algonquin's project and has concluded that the facilities are properly
designed to provide the 260,000 Dth per day of additional firm capacity required under
the Lease Agreement. Because the proposed facilities are designed to provide the
increased capacity required, Algonquin's existing capacity and its current service to its
existing customers will not be impacted.

~.AI20nQuin's Rehearin2 Request

a.Depreciation B!!£

84. In the December 21 order, the Commission required that Algonquin fully
amortize the cost of the incremental facilities to provide the service for Islander East
under the lease to the 20- year term of the lease to ensure that Algonquin's existing
customers are protected from any adverse rate impact at the conclusion of the Lease
Agreement. On rehearing, Algonquin states that in approving previous expansion of the
Algonquin system the Commission has approved the application of the systemwide
depreciation rate for incremental facilities.39

39~g Maritimes & Northeast Pipeline, L.L.C. and Algonquin Gas Transmission Co.,
95 FERC i 61,077 (2001); Algonquin Gas Transmission Co., 97 FERC i 62,152 (2001);
Algonquin Gas Transmission Co., 84 FERC i 61,174 (1998); Texas Eastern
Transmission Corp., 62 FERC i 61,019 (1993); Tennessee Gas Pipeline Co. (Tennessee),
52 FERC i 61,257 (1990); ANR Pipeline Co., 51 FERC i 61,359 (1990); and Texas
Eastern Tranmission Corp., 47 FERC i 61,341 (1989).
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85. Algonquin states that there is nothing in the record in this proceeding to

support a conclusion that the incremental facilities that are being created to supply the
proposed capacity under the Islander East lease will not be used beyond the term of the
lease. It states that the capacity is mainline-type flow rather than a single proposed
lateral. Algonquin contends that it has every expectation that additional customers and
additional load will be added to the Long Island and Connecticut markets sufficient to
support the lease capacity past the 20-year term. However, it states that its existing
customers will be protected because the lease capacity is incrementally priced and that its
existing customers will not bear any expansion costs unless a future Commission
determines that they should. Further, Algonquin contends that if the depreciation rate
was dependent upon the term of the lease, Islander East would be subsidizing the use of
the facility by future customers. It states that the lease was not designed to recover such
an artificially high depreciation rate.

86. Upon reconsideration, we will grant rehearing on this issue and allow
Algonquin to use its systemwide depreciation rate. This depreciation rate is consistent
with the depreciation treatment the Commission has approved in other recent Algonquin
expansion projects.40 Although this depreciation rate does not match the shorter term of
the proposed lease agreements, because the lease agreement is a property interest,
Algonquin will need to file for NGA section 7 certificate authorization upon expiration of
the lease agreement and before it can use the facility to provide any subsequent service.
In that proceeding, the Commission can determine, based on Algonquin's proposed
future use of the incremental capacity, the appropriate treatment of the future of the
depreciation rate. However, we note that Algonquin will be financially liable for project
costs and will not be able to shift any such costs to existing shippers if the proposed
future use of the facilities is not fully subscribed when the lease agreement terminates.41

b.

Similarly Situated Shippers

87. In the December 21 order, the Commission required that Algonquin offer
the same type of service it is providing Islander East under the Lease Agreement to others
that request a similar arrangement.42 On rehearing, Algonquin requests that the

4°!,g,

41I.g., ~ ill.§Q Transcontinental Gas Pipe Line Corp., 97 FERC I][ 61,094 at 61,486 (2001)

42We note that in the December 21 order we required that Algonquin provide similar
arrangements to similarly situated shippers, in essence, this does not necessarily require
that Algonquin make such service available to "shippers". As stated, the lease
arrangement is a property interest that requires NGA section 7 certificate authorization.
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Commission clarify that its obligation to offer similar terms to similar situated parties
does not obligate Algonquin to offer lease terms that do not recover Algonquin's cost of
serVlC~.

88. Algonquin contends that the Commission misunderstood the lease payment
when it found that the lease payment was not designed to recover return on the capital
cost of the proposed facilities, or that the lease payment does not recover income taxes.
Algonquin claims that the lease payment was intended to recover all costs associated with
the lease. It asserts that the lease payment "essentially" recovers Algonquin's cost of
service over the 20-year lease term, including return on equity, debt cost, and federal and
state income taxes.

89. The requirement that Algonquin provide similar arrangements to similarly
situated shippers, in essence, does not necessarily require that Algonquin make such
service available to "shippers". As stated, the lease arrangement is a property interest that
requires NGA section 7 certificate authorization. As such, this type of arrangement is
only available to a natural gas company under the NGA. While Algonquin contends that
the lease payment essentially recovers its cost of service, based on information submitted
by Algonquin, the first year levelized cost of service is $4,854,724, while the annual lease
payment is $4,785,150.43 It is this type of financial arrangement that Algonquin must
provide another similarly situated party. However, Algonquin will bear financially liable
for any project costs not covered by this type of lease and will not be permitted to shift
any such costs to other customers.

~. SerYi~~ 9n Le~.5ed Facilities

90. In the December 21 order, the Conunission pointed out that at the
expiration of the lease, Alqonquin would need certificate authorization to use the capacity
created by the proposed incremental facilities. On rehearing, Algonquin requests that the
Commission clarify that Algonquin does not need certificate authorization to use the
proposed facilities to provide open access service under its blanket certificate. Algonquin
contends that, once constructed, the facilities will become an integrated part of
Algonquin's system and that it should be able to make available to its Part 284 customers
any of the additional capacity that is not being used by Islander East.

As such, this type or arrangement is only available to a natural gas company under the
NGA.

43Based on the figures in Attachment A, Algonquin essentially fails to recover
approximately $1,390,000 over the 20-year term of the lease.
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91. As stated, a lease of interstate pipeline capacity is an acquisition of a

property interest that the lessee acquires in the capacity of the lessor's pipeline. As such,
the lessee of interstate pipeline capacity is required to obtain appropriate NGA section
7(c) authorization to acquire the lease capacity. Once certificated, the capacity, in
essence, belongs to the lessee. As such, any available capacity is subject to the capacity
release requirements of the lessee's tariff. The lessor has relinquished its rights to use
that capacity. Algonquin does not have any rights to use the leased capacity for
interruptible service. In this proceeding, the authorization the Commission is issuing to
Algonquin grants it authorization only to construct and operate the incremental facilities.
It does not have certificate authorization to use that capacity to provide service, however,
because the capacity will be leased to Islander East.44 If Islander East chooses to release
capacity, Algonquin would have to compete with all the other potential shippers bidding
for that capacity under the provisions of Islander East's tariff. Algonquin can receive no
preferential treatment in the acquisition of such capacity.

92. As stated in the December 21 order, because Islander East holds a
certificate to acquire the capacity by lease, when Islander East discontinues its use of the
capacity, it will need to file for a certificate to abandon the capacity and Algonquin will
need to apply for a certificate to reacquire the capacity.

d.Records fQ!: ~ !!ill! Revenue

93. In the December 21 order, the Commission required that Algonquin include
a provision in its tariff that would require that Algonquin maintain separate records for all
the costs and revenues related to the Islander East lease. On rehearing, Algonquin
contends that the tariff provision is not necessary and would impose unnecessary
administrative burdens on Algonquin. It states that Algonquin's customers are protected
from the cost of the lease by the fact that the lease service is priced incrementally. It
argues that the customers' revenue responsibilities could only be affected by a rate
proceeding subsequent to the in-service date of the proposed facilities. Algonquin states
that since its current rates are subject to a moratorium and because no rate proceeding is
imminent, the tariff provision would not provide any meaningful infonnation.

94. Algonquin contends that its customers' interests would be more directly
protected by a condition requiring that its accounting records segregate the cost of the

44Similarly, when the Commission authorizes a lease agreement based on a pipeline's
existing capacity, the Commission requires that the lessor pipeline abandon that capacity
and issues a certificate to the lessee pipeline to acquire that capacity. Once acquired, the
lessor pipeline no longer has an interest in that capacity and can not use it to provide
service on its system.
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proposed facilities. Algonquin states that it maintains separate records for the costs of its
incrementally-priced expansion facilities. It claims that the leasehold transaction presents
no special issues of cost segregation different from those presented by the typical
incrementally priced expansion. Algonquin states that in any future rate proceeding the
accounting data will be available on the basis of which the costs of service of the
proposed facilities can be segre~ated from the cost of service used to derive Algonquin's
rates.

95. The CommisSion's intent behind requiring the tariff provision was to assure
that Algonquin maintain separate records for all the costs and revenues related to the
Islander East lease. That purpose can be accomplished by Algonquin's keeping
accounting records of the separate costs. Accordingly, we will grant rehearing on this
issue and revise our ruling in the December 21 order by requiring that Algonquin
maintain separate and identifiable accounts for volumes transported, billing determinates,
rate components, surcharges, and revenues associated with its negotiated rates. This
information must be in sufficient detail so that the data can be identified in Statements G,
I, and J in any future NGA section 4 or 5 rate cases.

D.Environmental Review

96. On August 21,2002, the Commission issued the Islander East Pipeline
Project final EIS. The EPA published a notice of availability of the EIS in the Fed~ral
Register on August 30, 2002. Approximately 1500 copies of the EIS or Executive
Summary were mailed to agencies, groups, and individuals on the mailing list. The EIS
included a summary of all comments received on the draft EIS and responses to those
comments. Based on information provided by Islander East and Algonquin and further
developed by field investigations, literature research, alternative and route variation
analyses, and contacts with Federal, state, and local agencies and individual members of
the public, the EIS concludes that construction and operation of the proposed project will
result in a limited adverse environmental impact. The EIS further concludes that if the
project is constructed and operated as proposed by Islander East and Algonquin and in
accordance with the recommended mitigation measures, it would be an environmentally
acceptable action.

97. The final EIS evaluates alternatives to the proposed Islander East Project to
determine whether they would be reasonable and environmentally preferable to the
proposed action. The final EIS found that the ELI System Alternative, an alternative
based on a modified version of Iroquois' ELI Project, was environmentally preferable
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because it has a shorter Long Island Sound crossing, avoids more shellfish leases, and
would only have air quality and noise impacts onshore in Connecticut.45

98. Several parties and commentors urge the Commission to choose Iroquois'
ELI Project over the Islander East Project if it determines the ELI Project is
environmentally preferable. The policy and goals of NEPA, however, are supplementary
to the Commission's mandate under the NGA. The Commission's primary obligation
under the NGA remains the same. NEPA simply adds a secondary responsibility that
mandates that the Commission consider the environment in carrying out is statutorily
mandated duties.46 Further,

NEP A itself does not mandate particular results, but simply prescribes the
necessary process. If the adverse environmental effects of the proposed action
are adequately identified and evaluated, the agency is not constrained by
NEP A from deciding that other values outweigh the environmental costs. ...
All that is required is that the agency "identify the reasonable alternatives to
the contemplated action" and "look hard at the environmental effects of [its]
decision." 47

99. Islander East's application demonstrates that its proposed project will
provide much needed competition and reliability that the ELI System Alternative and
Iroquois' ELI Project cannot. As stated, the New York PSC prefers the Islander East
Project because it will provide another source of delivery to Long Island. Moreover, the
final EIS determines that Islander East's proposed project is an environmentally
acceptable action. Therefore, we find that the public convenience and necessity requires
that we approve Islander East's project.

100. Branford Land Trust contends that the Islander East pipeline is not
needed to increase reliability of the pipeline infrastructure in eastern Long Island.
Specifically, it argues that the sy~tem interconnects with the three pipeline companies in

45The ELI System Alternative includes the proposed ELI Project facilities, including the
Milford Compressor Station, the route for Long Island Sound and the onshore portions in
New York. The ELI System Alternative would also include an additional 10,000 hp to
Iroquois' Brookfield Compressor Station and 5.6 miles of pipeline lateral equivalent to
the Calverton Lateral proposed by Islander East.

46~ State of Louisiana v. FPC, 503 F.2d 844 at 876 (1974).

47Midcoast Interstate Transmission v. FERC, 198 F .3d 960 at 967 (2000), £i!ing,
Robertson v. Methow Valley Citizens Council, 490 U.S. 332 at 350 (1989) and Corridor
H Alternatives, Inc. v. Slater, 166 F.3d 368 at 374 (D.C. Cir. 1999).
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Connecticut48 that could serve Long Island and make it unnecessary to construct the
Islander East Pipeline. It asserts that damage to any of these three pipelines could be
circumvented by routing the gas through the other two companies' lines. Branford Land
Trust states that the only location where damage could disrupt gas transportation to Long
Island by Iroquois' pipeline is the short distance between the Sheldon, Connecticut
interconnection and where Iroquois' ELI Project branches from the existing Iroquois

pipeline.

101. As stated, the eastern Long Island market is currently directly served
by only one pipeline, Iroquois. First and foremost, any disruption in service from
Iroquois' facilities in Connecticut and Long Island will have a major impact on the ability
to continue certain natural gas and electric service in Long Island. Second, it would be
difficult to detennine what, if any, impact a disruption on Iroquois' system upstream of its
Connecticut facilities will have on supplies intended to be delivered to Long Island.
Rerouting capacity from other pipelines would be dependent upon available capacity on
interconnecting pipelines and the feasibility of being able to get that capacity for use on
Iroquois'system. Moreover, getting the rerouted capacity to Long Island would also
depend on Iroquois' shippers ability to contract for that capacity and to find other sources
to replace the gas that was lost. The Islander East Project will provide a readily available
alternative and additional source of gas for Long Island consumers. Therefore, we find
that the Islander East pipeline, in addition to the existing Iroquois pipeline, is necessary to
provide the Long Island market with alternatives in the event something happens to either
pipeline. ..

102. Branford Land Trust also contends that the final EIS improperly
dismissed consideration of the Cross Bay Pipeline Company (Cross Bay) Project as an
alternative to Islander East. It argues that in that proceeding the Commission determined
that the Cross Bay Project could be constructed with minimal environmental impacts
because it would upgrade an existing pipeline between New Jersey and Long Island.
Branford Land Trust claims that the fact that Cross Bay decided not to build the facility
should not eliminate it from consideration.

103. In ~~, 49 the Commission authorized the company to

construct and upgrade facilities that would provide an additional 125,000 Dth per day of
capacity to serve markets in New York City and Long Island. After the Commission
issued the certificate, Cross Bay requested that the Commission vacate its certificate

48Specifically, it refers to Iroquois, Algonquin, and Tennessee Gas Pipeline Co.

49Cross Bay Pipeline Co., 97 FERC 161,165 (2001), ~ vacating certificate, 98 FERC

161,080 (2002).
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authorization. In a letter filed on December 7,2001 in Docket No. CPOO-412-000, Cross
Bay stated that the tariff and rate provisions imposed in the order would carry long-term
economic uncertainty on one of its members. Further, it explained that the market
targeted by the Cross Bay Project did not materialize in the time frame anticipated.

104. As noted in the final EIS, the planned capacity of the Cross Bay
Project was about half of the volume proposed by Islander East and would need to be
redesigned to be able to deliver the increased volumes.5o Such a redesign would probably
required more looping of the existing facility which would probably significantly change
the impact of the proposed project. The final EIS determined that the Cross Bay Project
was not a reasonable alternative because of the differences in proposed volumes and
because the project was withdrawn. Even assuming, for argument sake, the Islander East
market could replace the market targeted by the Cross Bay Project, the project was also
withdrawn because the project sponsors were not willing to accept the tariff and rate
conditions imposed upon the certificate authorization. We agree with the finding in the
final EIS that the Cross Bay project is not a reasonable alternative that would warrant any
further consideration.

, 105. The Commission has reviewed the information and analysis
contained in the EIS regarding the potential environmental effect of the project. Based
on our consideration of this information, we agree with the conclusions presented in the
EIS and find that the Islander East Pipeline project, if constructed and operated in
accordance with the recommended and proposed environmental mitigation measures, is
environmentally acceptable. Therefore, we are including the environmental mitigation
measures recommended in the final EIS as conditions to the authorizations issued to
Islander East and Algonquin.sl

106. Many parties, towns, agencies, and individuals filed conunents and
reconunendations concerning the environmental impact of Islander East's proposed
project. The final EIS discusses these comments. Below is a brief discussion of the
major areas of concern.

107. Some commenters raised concerns about, among others things,
worse-case scenarios involving earthquakes or potential run-away train derailments.
Under NEPA, the Commission is required to prepare a detailed statement on the

50See final EIS at 4- 7

5 1 The Appendix to this order lists the Environmental Conditions imposed on Islander

East's certificate authorization.
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environmental impact of a proposed federal project.52 However, NEPA does not require
that all impacts be discussed in exhaustive detail. Only effects that are likely,
foreseeable, or reasonable foreseeable need be discussed. The terms likely and
foreseeable apply to a type of environmental impact that is likely to occur that a person of
ordinary prudence would take it into account in reaching a decision.53 The final EIS
analyzes the potential foreseeable impact of the proposed project. It does not address
scenarios that are highly speculative and indefinite.54

1.
, 108. Islander East's proposed project will cross approximately 22.6 miles

of Long Island Sound from the Connecticut to the Long Island Shorelines. In its original
application, Islander East stated that it may use the jetting construction method in lieu of
the subsea plow method, if a plow was not available. The jetting technique causes
greater disturbance to sediments and also disperses sediments over a much larger volume
of the water column than the subsea plow. However, subsequently, Islander East has
committed to using the subsea plow method in the areas in Long Island Sound that it will
not cross by horizontal directional drill (HDD). Islander East has committed to use HDD
for the portions of the pipeline that run from the Connecticut shoreline into Long Island
Sound and from Long Island Sound on to the shore in Long Island. HDD will minimize
impacts to the shoreline and to the shell fish lease areas off of the Connecticut shore. The
use of these two methods will significantly decrease the impact the proposed pipeline will
have on Long Island Sound.

109. Islander East also conducted computer modeling of spoil mound
erosion. The modeling was to determine the short- and long-term stability and the impact
of a storm on the dredged material mounds created during the construction of the
proposed pipeline if they are exposed. The final EIS reviewed the assumptions and
inputs used for the model and have determined that they are appropriate. Additionally,
the final EIS determined that the modeling effort adequately addresses the impacts to the
sediment mounds from storm events.

110. On August 13, 2002, the Branford Land Trust filed a letter stating
that Islander East's offshore sediment dispersion modeling is fragmented and limited and
gives a dangerously incomplete picture of the likely consequences of Islander East's
project. It questions the adequacy of the tidal vector, current directions, and sensitivity of

52~ 42 U .S.C. § 4332(2)(C)(i).

53~ Sierra Club v. John O. Marsh Jr., 976 F.2d 763 at 767 (1992).

54~ Kleppe v. Sierra Club, 427 U.S. 390,402 (1976).
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the model. The Branford Land Trust also claims, among other things, that large amounts
of sediment would be eroded onto near-shore shellfish beds during construction, and that
the modeling fails to provide dimensions of plumes and conditions that may occur during
a major storm event, particularly in the near-shore areas where the shellfish leases are
found.

111. As discussed in the final EIS, Islander East's modeling included site-
specific current and wave data that captured a storm event whose magnitude is
considered to be representative of an event with a recurrence interval of approximately 2
to 2.5 months.55 The modeling included two typical northeasters. We agree with the
conclusion of the final EIS that the modeling effort adequately addresses the impacts to
the sediment mounds from a likely foreseeable storm event as required by NEP A.56

112. The Commission agrees, however, that the construction of the
pipeline may impact near-shore areas if a non-typical storm event were to occur during
construction. As discussed in the final EIS, sedimentation may cause mortality to
oysters. A non-typical storm could result in greater sedimentation on near-shore areas
that could impact the number of oysters that could be killed. 57 Any damages caused by

the construction of the project are the responsibility of the pipeline company, regardless
of whether the impacts were anticipated through modeling or occurred due to unexpected
conditions. Therefore, we will require that Islander East determine additional near-shore
areas that will need to be monitored to deternline any damage that may result from
additional sedimentation impacts.

113. In order to more adequately determine the near-shore area that
should be monitored for potential sedimentation impacts from construction, we will add
the following environmental conditions. First, in a new Environmental Condition No. 54,
we will require that Islander East run the offshore sedimentation model on the shallower
sections of the spoil mounds (tt the northern portion of the HDD transition basin), prior
to submitting the offshore monitoring plan, in order to determine additional near-shore
areas that may require monitoring for sedimentation impacts. Islander East should file
the results of the revised modeling along with the offshore monitoring plan required in
Environmental Condition No. 23.

55 ~ final EIS at 3-51

56~~n.49

57We note, however, that because clams are vertically mobile in sediments and are not
killed by smothering, underestimates from the model would have no consequence on the
discussion of impacts to clams that were described in the final EIS. ~ final EIS at 3-70.
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114. Second, in a new Environmental Condition No. 55, we will require

that if monitoring results show that the erosion and deposition exceed either the depth of
sediment deposition or the areal extent of coverage that was estimated by Islander East's
modeling, Islander East will be responsible for mitigation of the additional effects. Such
mitigation could include clam and oyster seeding or replacement of oyster habitat,
sufficient or compensate for the unpredictedimpacts. Mitigation should be determined
through consultation with the lease holder and/or appropriate Federal or state agency.

115. Commercial fishing, including shellfishing, is an import industry off
the Connecticut shoreline. The proposed Islander East Project will cross seven shellfish
lease areas. Of these, two are unlisted shellfish beds, and four would be avoided by using
HDD crossing methods at the Connecticut shore. One shellfish lease area would be
directly disturbed by trench excavation and 25 shellfish lease areas are located within
0.25 mile of the pipeline route and may be subject to potential sedimentation impacts
resulting from construction. Three of these adjacent shellfish lease areas would not be
crossed by the pipeline, but are located within the anchor corridor associated with the
construction barges.

116. Islander East has negotiated a crossing/settlement agreement with
the leaseholder of the lease directly impacted by the trench excavation at the exit hole of
the HDD. It has also executed agreements with the three leaseholders whose leases are
located within the anchor corridor. The agreements, among other things, specify
payments for: (1) pre-construction harvesting of shellfish within the affected areas; (2)
coordination of shellfish harvesting activities in the anchor corridor area during pipeline
c<?nstruction; (3) damages during and immediately following construction; and (4)
reseeding the beds with seed shellfish following construction (if desired by the
leaseholder) .

117. The final EIS also lists other mitigation measures Islander East will
implement to minimize the impact of the project on the commercial fishing operations,
including, but not limited to, establishing funds to reimburse lobstermen for lost fishing
gear.58 Additionally, to avoid or minimize impacts on commercial fishing, Islander East
intends to construct the offshore pipeline during winter months and to adhere to specific
construction timing restrictions established by state and Federal authorities to minimize
the impact to the commercial fishery operations. The Commission believes that these
measures would effectively reduce and minimize impacts on commercial fishing
activities to an acceptable level.

S8~ final EIS at 3-106.
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2. Irnl?;act on Land Trust ProQerties and the Central Pine Barrens

118. The proposed Islander East Project will cross or be located near
several special land use areas, including a school yard and several public land trust
properties, including the Branford Land Trust property and the Central Pine Barrens of
New York. The final EIS discusses numerous alternatives and variations that were
analyzed and, when appropriate, adopted to minimize the impact on these areas.59
Further, the Environmental Conditions discussed in the final EIS and attached in the
Appendix to this order require that Islander East continue to consult with the North
Haven Land Trust, the Branford Land Trust, and the Central Pine Barrens Commission
concerning mitigation measures and revised construction and restoration plans before
commencing construction of the facilities. Islander East is required to file any revisions
with the Director of the Office of Energy Projects (OEP) for review and written approval
before it may commence construction of the subject facilities.

, 119. The final EIS recommends a route alternative to Islander East's

proposed Calverton Lateral Route that will require that the pipeline cross an additional 16
acres of the Central Pine Barrens' Core Preservation Area (CPA)(Calverton State Route
25 Alternative).6O The Commission has adopted this alternative because it will reduce the
number of residences within 50 feet of the proposed pipeline. Additionally, the
alternative route will parallel an existing state highway.

120. In comments filed in response to the final EIS, the Pine Barrens
Society states that Islander East's proposed Calverton Lateral Route would be preferable
to the Calverton State Route 25 Alternative because less CPA of the Central Pine Barrens
would be crossed with the originally proposed route. It states the draft EIS dismissed the
Calverton State Route 25 Alternative and recommended Islander East's proposed
Calverton Lateral Route as the more environmentally sensible choice. The Pine Barrens
Society contends that the Commission needs to further elaborate the reasons behind the
change in position from the draft EIS to the final EIS because the circumstances have not
changed. Further, it asserts that the Calverton State Route 25 Alternative would include
wetlands and locations with New York State Department of Environmental Conservation
(NYSDEC) confirmed state listed endangered species and require additional tap valves,
aboveground facilities and access roads in the CPA.

59Pinal EIS Section 4.

6°The 102,500 acre Central Pine Barrens was established in 1993 as a forest preservation
area and contains the largest remnant of forest on Long Island.
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121. Based on tqe information available at the time the draft EIS was

issued, there was one existing residence within 50 feet of the proposed Calverton Lateral
Route and two within 50 feet of the Calverton State Route 25 Alternative.61 However,
because of subsequent subdivision development, aerial photographs submitted by
Meadowcrest developer on June 28, 2002, indicated that there are now eleven residences
within 50 feet of the proposed Calverton Lateral Route.62 Further, in a response to the
Pine Barrens Society's comments, Meadowcrest states that there are now 15 completed
homes and another 36 that will be constructed by the close of 2002. In light of these
changed circumstances, the final EIS determined that the Calverton State Route 25
Alternative would be the preferred route. As stated in the final EIS, the alterna,tive was
identified to minimize the length of the lateral, maximize the use of existing rights-of-
way, and minimize impacts to new residential areas.63 The Commission prefers pipeline
routing along existing road or utility rights-of-way, whenever possible, over creating a
new greenfield pipeline right-of-way, especially through residential areas.

122. The Calverton State Route 25 Alternative does not cross any
identified National Wetland Inventory mapped wetlands, and the area of species habitat
along the alternative would be avoided by the use of an HDD crossing of Horn Pond and
the surrounding area. While a tap valve and access road would be required in the CPA,
by routing the lateral along State Route 25, the permanent ri'ght-of-way would abut the
road right-of-way and avoid further fragmentation of the CPA. This would avoid the
unfragmented areas identified by the Pine Barrens Society as being located north and
south of State Route 25, since activities would be limited to a 60-foot-wide corridor
adjacent to the road. Accordingly, we agree with the conclusions in the final EIS
concerning the Calverton State Route 25 Alternative.

123. Since both Iroquois' ELI Project and Islander East's proposed project
use the same route on Long Island, the Pine Barrens Society request that the Commission
review the feasibility of Islander East and Iroquois operating a jointly owned single
pipeline once it hits the mainland in Long Island. The draft EIS for the ELI Project and
the final EIS for Islander East discuss the impact of constructing a single 12-mile pipeline
instead of duel pipelines. While the two EISs state that a one pipeline alternative on
Long Island Sound would have some environmental benefits, the proposed and

61During an October 16,2001 Commission Staff field visit the area was an open field,

62The final EIS also notes that there are an additional eight planned residence in the
Spring Meadow subdivision.

63Pinal EIS at 4-26 -4-29.



Docket No. CPOl-384-000, ~ gl. -39 -

recommended mitigation measures would significantly reduce the impact of the two

pipelines.64

124. A one pipeline alternative requires extensive cooperation between
the parties and a willingness of the parties to enter into a coordinated business
arrangement. To date, neither party has indicated any willingness to enter into
negotiations to attempt to coordinate a workable arrangement to construct a one-pipeline
alternative. However, should both projects receive final certificates,65 the project
sponsors might find it beneficial to coordinate their efforts concerning the proposed
pipelines located onshore on Long Island.66 For example, the pipelines might want to
consider a lease arrangement involving a single pipe, as such arrangements have the
potential to reduce the cost of a project because of the reduced amount of construction
involved. Accordingly, we encourage Islander East and Iroquois to explore potential
mutually beneficial arrangements that could minimize the potential impact on the Long
Island Pine Barrens.

3.Residential and Commercial Areas

125. As approved, approximately 83 percent of the proposed pipeline
either overlaps or is adjacent to existing pipeline, powerline, railroad, and road rights-of-
way. However, there are 41 existing residences within 50 feet of the construction work
areas, primarily in Connecticut, Approximately 20 of these residences are located within
25 feet of the construction work areas, including four residences within or adjacent to the
proposed work area. In addition, 15 existing commercial/industrial buildings are located
within 50 feet of the construction work areas. Twelve of these are within 25 feet of the
construction work areas, including seven buildings within or adjacent to the proposed
work areas. The pipeline would cross two planned commercial developments and the
Calverton Lateral would cross one planned residential development, where 11 residences
could potentially be built within 50 feet of the pipeline construction work areas before
commencement of project construction.

64ELI Project Draft EIS at 4-19 and Islander East Project final EIS at 4-11

65 According to Islander East's proposed construction schedule, it does not intend to

commence construction onshore on Long Island until May 2003.

66 After an initial protest by ANR Pipeline Company (ANR) against Guardian Pipeline

Company's (Guardian) proposed pipeline in Illinois and Wisconsin, ANR agreed to lease
facilities to Guardian that would interconnect ANR's facilities with the proposed
Guardian pipeline and replace 0.17 mile of pipeline with 0.8 mile of pipeline would
disturb 10 acres less of primarily agricultural land. ~ Guardian Pipeline Co., 99 FERC

<J[ 61,201 (2002).
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126. During the EIS process, Islander East made several minor route
modifications to address, among other things, landowner concerns. We note that during
the easement negotiation process, Islander East had the flexibility to work with the
affected landowners and make minor changes, subject to subsequent approval, to site the
pipeline in a more agreeable area on that landowner's property.

127. Islander East proposes to reduce the temporary construction impacts
to residential and commercial areas by avoiding removal of trees and landscaping as
much as possible; developing site-specific construction plans for residences within 25
feet of the work area; restoring all lawns and landscaping promptly after backfilling;
fencing the edge of the construction area in residential areas; controlling construction-
related dust; coordinating road closures with nearby businesses and law enforcement
agencies; attempting to complete pipeline installation across closed roads within 24
hours; establishing temporary bridges or other by-passes on small roads and driveways;
and, keeping the roads clean of mud and soil from construction equipment and vehicles.

128. To further address and resolve potential landowner concerns, as
discussed in the final EIS, we will require that Islander East establish a landowner
complaint resolution procedure and report all landowner complaints in its biweekly
progress report to the Commission. Additionally, we will require that Islander East
provide each landowner with clear and simple directions for identifying and reso!ving
their environmental mitigation problems or concerns.
4.Q~ fl!!!!l m Comments

a. Cultural Resources

129. Several parties and individuals filed comments to the final EIS.67
The Town of North Branford (North Branford) states that specific conclusions in the final
EIS as it pertains to the proposed pipeline in North Branford is flawed and the
Commission should not issue a certificate to Islander East until it has completed its "due
diligence" in the proposed pipeline route. First, it contends that further investigation is
needed to determine the impact of the project on cultural resources in North Branford. It
states that it appears that Islander East skewed its investigation by testing areas that
inaccurately extrapolate that there is no cultural or historical significance. North
Bradford questions how the route of the pipeline can be changed if additional testing
finds items of cultural, historical, or archeological significance.

130. Section 106 of the National Historic Preservation Act (NHPA) does
not require that the Commission delay issuing a certificate until the required investigation

67This order only addresses comments filed on or before September 13, 2002.
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and report is completed.68 E~vironmental Condition No. 43 requires that Islander East
complete its cultural resource investigation and report. Under this condition, Islander
East cannot commence construction of the proposed pipeline until: (1) the section 106
investigation and report are complete; (2) the Advisory Council on Historic Preservation
and the State Historic Preservation Officer (SHPO) have commented on Islander East's
report; and (3) those comments have been filed with the Conunission for review by the
Director of OEP. If North Branford believes that Islander East's investigation is improper
it should bring its allegations to the attention of the Connecticut SHPO for further

investigation.

b. Bedrock Testin2

131. North Branford also contend that Islander East has not consulted
with the pertinent staff of the Connecticut Department of Environmental Protection with
regard to bedrock testing in areas of known land contamination in North Branford.
Environmental Condition No. 14 requires that Islander East, in consultation with the
Connecticut Department of Environmental Protection, conduct a site-specific study to
determine if construction activities, particularly blasting, would effect contaminated
groundwater migration in North Branford. Islander East has to file documentation of its
consultations, the work plan, and r~sults of the study prior to constructing the proposed
facilities.

c.

132. In comments filed in response to the final EIS, Jerry C. Shaw states
that the Unexpected Contamination Encounter Plan (Contamination Plan) prepared by
Islander East would fail to identify the type of contamination related to railroad
operations on the Branford Stearn Railroad and that soil testing should be required in this
area. Specifically, he contends that Islander East's visual inspection of the area may not
be sufficient to detect the presence of polyaromatic hydrocarbons (P AHs) that are
prevalent along utility rights-of-way and railroad lines. In addition, he recommends that

68~ City of Grapevine, Texas v. DOT, 17 F.3d 1502 (D.C. Cir. 1994). In that case, the
Federal Aviation Administration (FAA) approved a proposed runway before completion
of the review process required by the National Historic Preservation Act (NHPA). To
ensure compliance with the NHP A, the FAA conditioned its approval of the runway upon
completion of the NHP A review. The court rejected a challenge to the validity of this
approach, concluding that "because the FAA 's approval of the West Runway was
expressly conditioned upon completion of the § 106 process, we find here no violation of
theNHPA." J..g. at 1509. I
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procedures should be developed for construction adjacent to the railroad and that
effective erosion control has not been identified.

133. As discussed in the final EIS,69 due to access difficulties Islander
E~st has not yet conducted all the required surveys for this portion of the proposed route.
Therefore, Environmental Condition No. 38 requires that Islander East develop and file a
site-specific plan for this area for approval by the Director of OEP prior to construction
of the facilities. As also noted in the final EIS, the Commission is aware of the potential
for encountering contaminated soil in the area of the Branford Steam Railroad.7o We
believe the Contamination Plan and the Erosion Control Plan are sufficient to address any
potential impacts should P AHs be detected.

d. Certificat~ Conditions

134. In its comments to the final EIS, Islander East raises two concerns
related to two of the proposed Environmental Conditions. First, it states that
Environmental Condition N9. 11 implies that the AES Calverton power plant that will be
supplied by the Calvertori Lateral needs to be constructed prior to construction of the
Calverton Lateral. Islander East states that the AES Calverton power plant will require
natural gas service to complete start up and commissioning activities. Therefore, it
asserts that Islander East will need to construct and complete the lateral and meter station
facilities before the power plant is completed. Therefore, Islander East requests that the
Commission clarify that Environmental Condition No. 11 to state that Islander East shall
not commence construction of the Calverton Lateral prior to the New York PSC approval
of the AES Calverton power plant.

135. The purpose of Environmental Condition No. 11 was to assure
Islander East's Calverton Lateral was not constructed unless the AES Calverton power
plant was constructed. The Commission did not intend for Islander East to wait until the
plant was totally completed before commencing construction of the Lateral. Therefore,
we will revise Environmental Condition No. 11 to state that Islander East shall not
commence construction of the Calverton Lateral until the New York PSC approves that
AES. Calverton power plant arid AES Calverton commences construction or the power
plant. Islander East can construct the Calverton Lateral concurrent with the construction
of the power plant.

69~ final EIS at 3-135 to 3-136, and Appendix M, comment letter G65

70See final EIS at 3-141.
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136. Islander East also states that Environmental Condition No. 21

requires that it complete the HDD installation of the Connecticut shore approach before it
can commence construction of the other offshore facilities. It states that it developed its
winter offshore construction schedule to minimize environmental impacts on threatened
and endangered species at the request of Federal and State regulatory agencies. Islander
East states that in order to complete offshore construction during the winter months, it
must complete the installation of the HDD section on the Connecticut shore approach and
install pipe across Long Island Sound concurrently. Islander East states that the
possibility of failure of the HDD is with the pilot hole drilling. Therefore, it requests that
the Conunission clarify Environmental Condition No. 21 consistent with the Connecticut
Siting Council's Decision and Order that requires offshore construction activities, except
where related to HDD installation, not occur until the successful completion of the HDD
pilot hole.

137. We agree with Islander East's concern and have revised
Environmental Condition No. 21 to reflect the requirement that it complete the HDD pilot
hole for the Connecticut shore approach before commencing construction of the other
offshore facilities. However, we will also require that Islander East file a construction
plan for each offshore spread or segment that includes the schedule, locations, and
duration of construction after it completes construction of the pilot hole for approval by
the Director of OEP before commencing construction of the other offshore facilities.

S!State and Local Permits

138. Finally, as noted above, any state or local permits issued with respect
to the jurisdictional facilities authorized herein must be consistent with the conditions of
this certificate. The Commission encourages cooperation between interstate pipelines
and local authorities. However, this does not mean that state and local agencies, through
application of state or local laws, may prohibit or unreasonably delay the construction or
operation of facilities approved by this Commission.71 Islander East and Algonquin shall
notify the Commission's environmental staff by t~lephone and/or facsimile of any
environmental noncompliance identified by other Federal, state, or local agencies on the
same day that such agency notifies the pipeline. Islander East and Algonquin shall file
written confirmation of such notification with the Secretary of the Commission within 24
hours.

71~~, Schneidewind v. ANR Pipeline Co., 485 U.S. 293 (1988); National Fuel Gas
Supply v. Public Service Commission, 894 F.2d 571 (2d Cir. 1989); and Iroquois Gas
Transmission System, L.P., ~ ill., 52 FERC <J{ 61,091 (1990) and 59 FERC <J{ 61,094

(1992).
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1.Pronertv Values

139. Many commentors raise concerns regarding the impact the pipeline
will have on property values. Generally, compensation for the granting of a pipeline
easement is determined as the result of negotiations between the pipeline company and
the landowner. These negotiations could potentially include compensation for damage to
the property or for any perceived loss of property value.72 If an easement cannot be
negotiated with the landowner, the company may exercise in court the right of eminent
domain granted to the pipeline under section 7(h) of the NGA. In an eminent domain
proceeding, the court will require the pipeline to compensate the landowner for the right-
of-way, as well as for any damages incurred during construction. The level of
compensation would be determined by the court according to the state laws that set forth
the procedures for the use of efllinent domain once the Commission issues a certificate.

140. Bradford requests that Commission require that Islander East secure
a perfonnance bond for potential financial risks. Pipeline companies are responsible for
damages that result from the construction of the pipeline facilities. In its comments on
the final EIS, North Branford also requests various conditions requiring that Islander East
purchase liability insurance and enter into damage agreements.

141. The Commission is reasonably assured that Islander East will be
able to provide for any damages that may result from the construction of the proposed
facilities. However, compensation for rights-of-way and for damages that result from
the construction of the pipeline facilities generally are issues that are addressed during the
easement negotiation process between the pipeline and impacted parties:3

72~, y:o, Appeal of Giesler, 622 A.2d 408 (1993).

73~ Agreement among the City of New York, New York City Economic Development
Corporation and Iroquois Gas Transmission System, L.P. filed in Docket No. CPOO-232-
000 on June 18, 2002.
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142. Having previously made preliminary findings based on all non-
environmental issues relating to Islander East's and Algonquin's applications, and having
now conducted an environmental review of the proposal, we are able to determine that
the proposed facilities and services are required by the public convenience and necessity.
This order incorporates the fintlings with respect to the non-environmental issues
contained in the preliminary determination to the extent they are not modified herein, and
constitutes the Commission's final decision on Islander East's and Algonquin's request for
authorizations.

143. At a hearing held on September 18, 2002, the Commission, on its
own motion, received and made a part of the record all evidence, including the
application and exhibits thereto, submitted in this proceeding, and upon consideration of
the record,

~ Commission ~I§.:

(A) Certificates of public convenience and necessity are issued to Islander East
and Algonquin to construct and operate natural gas facilities and lease capacity, as
described and conditioned herein and in the December 21 order.

(B) Any certificate and authority issued in a final order in this proceeding will be
conditioned, as discussed in this order, on the following:

(1) Islander East and Algonquin completing the authorized
construction within two years of the final order; and

(2) Islander East's and Algonquin's complying with paragraphs (a),
(c), (e), and (t) of section 157.20 of the Commission's regulations;

(C) Islander East shall maintain separate books, accounts, and records for
transportation provided under negotiated rates and for transportation provided under cost-
based rates, as discussed in this order.

(D) Islander East shall file sixty days after the order issuing a certificate, rates
and pro forma tariff sheets consistent with the discussion in the December 21, order,
NAESB (formerly GISB), Order No. 637 standards, and negotiated rate authority in
effect at that time.
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(E) Islander East shall make a filing within three years after its in-service date,

either justifying its existing recourse rates or proposing alternative rates, as discussed in
the December 21 order.

(F) Algonquin shall maintain separate records for the Islander East lease
comparing the revenue responsibilities with and without the proposed lease and also
provide for the tracking of fuel costs associated with Islander East's leased facilities.

(G) Islander East shall execute contracts for the level of service and for the terms
of service represented in the precedent agreements prior to commencing construction.

(H) A certificate of public convenience and necessity is issued to Islander East in
Docket No. CPOl-385-000 for a blanket transportation certificate under Subpart G of Part
284 of the Commission's regulations.

(I) Certificate of public convenience and necessity is issued to Islander East in
Docket No. CPOl-386000 for a blanket construction certificate to Islander East under
Subpart F of Part 157 of the Commission's regulations.

(J) Islander East shall notify the Commission's environmental staff by telephone
and/or facsimile of any environmental noncompliance identified by other Federal, state,
or local agencies on the same day that such agency notifies Islander East. Islander East
shall file written confirmation of such notification with the Secretary of the Commission
within 24 hours.

(K) Meadowcrest's motion to intervene out-or-time is denied. Meadowcrest's
motion to intervene on environmental grounds is granted.

(L) All filings are accepted into the record.

(M)
I

The motions to consolidate are denied.

(N) The requests for rehearing are denied, in part, and granted in part, as
discussed above.

By the Commission.

SEAL)
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Appendix

Environmental Conditions

Islander East and Algonquin shall follow the construction procedures and
mitigation measures described in its application, supplemental filings, and as
identified in the EIS, unless modified by this Order. Islander East and Algonquin
must:

a

b,

c.

d.

.request any modification to these procedures, measures, or
conditions in a filing with the Secretary;

justify eath modification relative to site-specific conditions;
explain how that modification provides an equal or greater level of

environmental protection than the original measure; and
receive approval in writing from the Director of the OEP before

using that modification.

2, The Director of OEP has delegated authority to take whatever steps necessary to
ensure the protection of all environmental resources during construction and
operation of the project. This authority shall allow:

a.
b.

the modification of conditions of this Order; and
the design and implementation of any additional measures deemed
necessary (including stop work authority) to assure continued compliance
with the intent of the environmental conditions as well as the avoidance or
mitigation of adverse environmental impacts resulting from project
construction and operation.

Prior to any construction, Islander East and Algonquin shall file an affirmative
statement with the Secretary, certified by a senior company official, that all
company personnel, environmental inspectors, and contractor personnel will be
informed of the environmental inspector's authority and have been or will be
trained on the implementation of the environmental mitigation measures
appropriate to their jobs before becoming involved with construction and
restoration activities.

3.

4. The authorized facility locations shall be as shown in the EIS, as supplemented by
filed alignment sheets, and shall include the staff's recommended facility
locations. As soon as they are available, and before the start of construction,
Islander East and Algonquin shall file with the Secretary any revised detailed
survey alignment maps/sheets at a scale not smaller than 1 :6,000 with station
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positions for all facilities approved by this Order. All requests for modifications
of environmental conditions of this Order or site-specific clearances must be
written and must reference locations designated on these alignment maps/sheets.

Islander East's and Algonquin's exercise of eminent domain authority granted
under NGA section 7(h) in any condemnation proceedings related to this Order
must be consistent with these authorized facilities and locations. Islander East's
and Algonquin's right of eminent domain granted under NGA section 7(h) does
not authorize it to increase the size of its natural gas pipeline to accommodate
future needs or to acquire a right-of-way for a pipeline to transport a commodity
other than natural gas.

5. Islander East and Algonquin shall file with the Secretary detailed alignment
maps/sheets and aerial photographs at a scale not smaller than 1 :6,000 identifying
all route realignments or facility relocations, and staging areas, pipe storage yards,
new access roads, and other areas that will be used or disturbed and have not been
previously identified in filings with the Secretary. Approval for each of these
areas must be explicitly requested in writing. For each area, the request must
include a descliption of the existing land use/cover type, and documentation of
landowner approval, whether any cultural resources or federally listed threatened
or endangered species would be affected, and whether any other environmentally
sensitive areas are within or abutting the area. All areas shall be clearly identified
on the maps/sheets/aerial photographs. Each area must be approved in writing by
the Director of OEP before construction in or near that area.

This requirement does not apply to route variations recommended herein or minor
field realignments per landowner needs and requirements which do not affect
other landowners or sensitive environmental areas such as wetlands.

Examples of alterations requiring approval include all route realignments and
facility location changes resulting from:

a.

b,

c.
d.

implementation of cultural resources mitigation measures;
implementation of endangered, threatened, or special concern

species mitigation measures;
recommendations by state regulatory authorities; and
agreements with individual landowners that affect other landowners

or could affect sensitive environmental areas.
Within 60 days of the acceptance of this Certificate and before construction
begins, Islander East and Algonquin shall file an initial Implementation Plan with
the Secretary for review and written approval by the Director of OEP describing
how Islander East and Algonquin will implement the mitigation measures required

6.
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by this Order. Islander East and Algonquin must file revisions to the plan as
schedules change. The plan shall identify:

a.

b.

c.

d.

e.

f.

g.

how Islander East and Algonquin will incorporate these
requirements into the contract bid documents, construction contracts
(especially penalty clauses and specifications), and construction drawings
so that the mitigation required at each site is clear to onsite construction
inspection personnel; ;

the number of environmental inspectors assigned per spread, and
how the company would ensure that sufficient personnel are available to
implement the environmental mitigation;

company personnel, including environmental inspectors and
contractors, who will receive copies of the appropriate material;

what training and instructions Islander East and Algonquin will give
to all personnel involved with construction and restoration (initial and
refresher training, as the project progresses and personnel change), with the
opportunity for OEP staff to participate in the training session(s);

the company personnel (if known) and specific portion of Islander
East's and Algonquin's organization having responsibility for compliance;

The procedures (including use of contract penalties) Islander East
and Algonquin will follow if noncompliance occurs; and

For each discrete facility, a Gantt or PERT chart (or similar project
scheduling diagram), and dates for:

(1)
(2)
(3)
(4)

the completion of all required surveys and reports
the mitigation training of onsite personnel;
the start of construction; and
the start and completion of restoration.

7 Islander East and Algonquin shall employ at least one environmental inspector per
construction spread. The.environmental inspector shall be:

a.

b.

responsible for monitoring and ensuring compliance with all
environmental mitigative measures required by this Order, Islander East's
and Algonquin's ESC Plan, and other grants, pemrits, certificates, or other
authoring documents;

responsible for evaluating the construction contractor's
implementation of the environmental mitigation measures required in the
contract (see recommendation 6 above) and any other authorizing

documents;
empowered to order correction of acts that violate the environmental

conditions of this Order, and any other authorizing document;
c.
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d. a full-time position separate from all other activity inspectors;
e. responsible for documenting compliance with the environmental

conditions of this Order, as well as any environmental conditions/permit
requirements imposed by other Federal, state, or local agencies; and

f. responsible for maintaining status reports.

8, Islander East and Algonquin shall file updated status reports prepared by the head
environmental inspector with the Secretary on a weekly basis until all
construction-related activities, including restoration and initial permanent seeding,
are complete. On request, these status reports will also be provided to other
Federal and state agencies with permitting responsibilities. Status reports shall
include:

a.

b

c

d.
e.

f.

the current construction status of each spread, work planned for the
following reporting period, and any schedule changes for stream crossings
or work in other environmentally sensitive areas;

a listing of all problems encountered and each instance of
noncompliance observed by the environmental inspectors during the
reporting period ~both for the conditions imposed by the Commission and
any environmental conditions/permit requirement imposed by other
Federal, state, or local agencies);

corrective a.ctions implemented in response to all instances of
noncompliance, and their cost;

the effectiveness of all corrective actions implemented;
a description of any landowner/resident complaints which may relate

to compliance with the requirements of this Order, and the measures taken
to satisfy their concerns; and

copies of any correspondence received by Islander East or
Algonquin from other Federal, state or local permitting agencies
concerning instances of noncompliance, and Islander East's and/or

Algonquin's response.

9 Islander East and Algonquin must receive written authorization from the Director
of OEP before commencing service from the project. Such authorization will
only be granted following a determination that rehabilitation and restoration of the
right-of-way is proceeding satisfactorily.
Within 30 days of placing the certificated facilities in service, Islander East and
Algonquin shall file an affirmative statement with the Secretary, certified by a
senior comDanv official:

10.
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a. that the facilities have been constructed in compliance with all

applicable conditions, and that continuing activities will be consistent with
all applicable conditions; or

b. identifying which of the certificate conditions Islander East and
Algonquin have complied with or will comply with. This statement shall
also identify any areas along the right-of-way where compliance measures
were not properly implemented, if not previously identified in filed status
reports, and the reason for noncompliance.

Islander East shall not Qommence construction of the Calverton Lateral until the
New York PSC approves that AES Calverton power plant and AES Calverton
commences construction of the power plant.

12. For residential areas and the Branford Land Trust property where Islander East or
Algonquin do not test for soil compaction, Islander East and Algonquin shall
monitor the progress of revegetation annually for 3 years following construction
and file a report on the level of revegetation success each year with the Secretary.
If revegetation is unsuccessful in a residential area, Islander East and Algonquin
shall identify in the report the measures they plan to implement to restore the area.
If an area continues to be unsuccessfully restored after 3 years, Islander East and
Algonquin shall file a restoration plan for the area and the landowner's comments
on it for the review and written approval of the Director of OEP prior to its use.

3, Algonquin and Islander East shall notify the South Central Connecticut Regional
Water Authority and the Suffolk County Department of Health Services of
activities that would occur within Class I Watershed or aquifer protection area
wellhead boundaries. In the event of a spill in a Class I Watershed or an aquifer
protection area wellhead boundary, Algonquin and Islander East shall notify the
CTDEP and/or NYSDEC, the Haz/Mat Spill Response Program, and the South
Central Connecticut Regional Water Authority and/or the Suffolk County
Department of Health Services immediately.

Islander East shall conduct a site-specific study between mileposts 5.4 and 5.6 to
determine if construction activities, particularly blasting, would affect
contaminated groundwater migration in this area. Islander East shall prepare a
work plan in consultation with the CTDEP prior to conducting the study.
Islander East shall file documentation of consultations, the work plan, and the
results of the study with the Secretary, prior to construction.

14.

Algonquin shall store all DOT -regulated hazardous materials within secondary
containment and obtain approval from the CTDEP prior to installing any
underground storage tanks at the proposed Cheshire Compressor Station.

15.
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16. Islander East's and Alg~nquin's proposed pre- and post-construction monitoring
shall include well yield and water quality for both private and public wells. Water
quality testing shall be conducted using testing criteria for new water wells in each
state as dictated by each state's Department of Health. Within 30 days of placing
the facilities in service, Islander East and Algonquin shall file a report with the
Secretary discussing whether any complaints were received concerning well yield
or water quality and how each was resolved. In addition, Islander East and
Algonquin shall file a report with the Secretary identifying all potable water
supply systems damaged by construction and how they were repaired.

17. In the event that the HDD of the Carmans or Peconic River fails, Islander East
shall file with the Secretary an updated plan including site-specific drawings
identifying all areas that would be disturbed by construction using an alternate
crossing method at the Carmans and Peconic Rivers on Long Island. Islander East
shall file this plan concurrent with its application to the CaE and NYSDEC for a
permit to construct using this plan. The Director of OEP must review and approve
this plan in writing before construction of the crossing.

18. Islander East shall submit a Directional Drill Contingency Plan for each
waterbody crossed by directional drilling. Each Directional Drill Contingency
Plan shall address how Islander East:

a.

b.
c.

will handle any inadvertent release of drilling mud into the waterbody or
areas adjacent to the waterbody, including procedures to contain
inadvertent releases;
will seal the abandoned drill hole; and
clean up any inadvertent releases.

19 Islander East shall file the completed site-specific contaminated sediment studies
in the Sound with the appropriate Federal or state agencies with regulatory
authority, and consult with these agencies, to determine which, if any, known or
suspected contaminated sites require further investigation and what mitigation
may be employed to minimize impact in the event that contaminated areas are
crossed. Islander East shall file with the Secretary any comments received from
regulatory agencies and identify any mitigation measure development as a result
of consultation, before co.nstruction, for review and written approval from the
Director of OEP.

Islander East shall obtain trench fill material only from EPA~ or state-approved
sources, if additional material is needed to establish the required depth of cover
over the pipeline in offshore areas. Islander East shall inform the FERC and the

20.
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CTDEP or NYSDEC, as appropriate, about their need for extra trench fill and
shall provide milepost locations where the extra fill was used.

21 Offshore construction, except where related to HDD installation, shall not occur
until Islander East successfully completes the HDD pilot hole for the Connecticut
shore approach, and files with the Secretary a construction plan for each offshore
spread or segment that includes the schedule, locations, and duration of
construction. The Director of OEP must review and approve the offshore
construction plan in writing before construction in Long Island Sound.

a. In the event that the directional drill is unsuccessful, Islander East shall file
with the CTDEP and the Secretary a plan for the crossing of the
Connecticut shore. This shall be a site-specific plan that includes scaled
drawings identifying all areas that would be disturbed by construction.
Islander East shall file this plan concurrent with its application to the COE
for a permit to construct using this plan. The Director of OEP must review
and approve this plan in writing before construction of the crossing.

22.

Before construction, Islander East shall update the "Directional Drill Monitoring
and Operations Program for Natural Gas Pipeline Installation in Long Island
Sound" plan to add FERC to the list of agencies that would be contacted in the
event of any releases of drilling mud to the environment. A report of any releases
and remediation measures taken shall also be included in the notification to all

appropriate agencies.

Islander East shall file the updated "Directional Drill Monitoring and Operations
Program for Natural Gas Pipeline Installation in Long Island Sound" plan with
both the CTDEP and the NYDEC for consultation, prior to construction.
Islander East shall notify the Secretary in writing of the outcome of the state
reVIews.

23.

Before construction, Islander East shall file with the Secretary for review and
written approval from the Director of OEP, a plan to perform long-term
monitoring to assess the impacts of pipeline construction to the sea floor of Long
Island Sound. Monitoring shall occur for a minimum of 5 years unless results
indicate that the areas have recovered. The monitoring shall include a comparison
of the benthic community structure of the impaired areas (i.e., trench, anchor scar,
and areas of anchor sweep) with nearby control areas that have conditions similar
to pre-construction conditions. In addition, one component of the monitoring plan
shall focus on nearshore shellfish habitat. Upon completion of monitoring,
Islander East shall file with the Secretary the results of the monitoring program.
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24. Islander East shall use the subsea plow construction method, where technically

feasible, between MPs 12.0 and 32.15 for pipeline trenching and backfill

operations.

25. Before construction, Islander East shall file with the Secretary the final plan for
crossing shellfish lease area L-555 and the unleased shellfish areas between MPs
11.5 and 13.0, and documentation of consultation with the State of Connecticut,
Department of Agriculture, Aquaculture Bureau, the Town of Branford and the
lease holder on the final plan.

26. Prior to construction, Islander East shall file with the Secretary copies of all
correspondence with the NMFS regarding measures to avoid and minimize
potential impacts to EFH and EFH-managed species.

27 Prior to construction, Islander East shall file with the Secretary copies of all final
site-specific invasive species control plans and correspondence with individuals,
organizations, and agencies, including the FWS, COE and EP A, regarding
measures to control the introduction and spread of invasive species.

28. Islander East shall continue consultation with the FWS and the NYSDEC
regarding the least tern and piping plover and any requirements for surveying,
monitoring, or avoiding piping plovers and their habitats. Islander East shall not
begin construction activities until:

the staff receives comments from the FWS regarding the proposed action;
the staff completes formal consultation with the FWS, if required; and
Islander East has received written notification from the Director of OEP
that construction or use of mitigation may begin.

a.
b.
c.

29. Islander East and Algonquin shall file with the Secretary an annual summary
monitoring report documenting the revegetation status of each wetland affected by
construction.

Post-construction reports shall be filed for each of the first three years, at a
minimum, or until each wetland is successfully revegetated. The reports
shall include an inventory of exotic nuisance plant species present on the
construction right-of-way. For any wetlands that have not been restored by
the third growing season, Islander East and Algonquin shall file with the
Secretary a site-specific plan to restore these problem areas, for review and
written approval by the Director of OEP.

a.
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30. Prior to construction, Islander East shall develop a storm contingency and harbor

of refuge plans for use d~ring construction of its offshore facilities.

31. For any residence closer than 25 feet to the construction work area, Islander East
shall file a site-specific plan with the Secretary for the review and written approval
of the Director of OEP before construction. The plan shall include:

a description of bonstruction techniques to be used (such as
reduced pipeline separation, centerline adjustment, use of
stove-pipe or drag-section techniques, working over existing
pipelines, pipeline crossover, bore, etc.), and include a
dimensioned site plan that shows:

a.

1.

2.

3.4.

the location of the residence in relation to the new pipeline and,
where appropriate, the existing pipelines;
the edge of the construction work area;
the edge of the new permanent right-of-way; and
other nearby residences, structures, roads, or waterbodies.

b. a description of how Islander East will ensure the trench is not excavated
until the pipe is ready for installation and the trench is backfilled
immediately after pipe installation; and
evidence of landowner concurrence if the construction work area and
fencing will be located within 10 feet of a residence.

c.

32. Islander East and Algonquin shall develop and implement an environmental
complaint resolution procedure. The procedure shall provide landowners with
clear and simple directions for identifying and resolving their environmental
mitigation problems/concerns during construction of the project and restoration of
the right-of-way, prior to construction. Islander East and Algonquin shall mail
the complaint procedures to each landowner whose property would be crossed by
the project. In a letter to affected landowners, Islander East and Algonquin shall:

a.

b.

provide a local contact that the landowner should call first with their
concerns; the letter hall indicate how soon a landowner should expect a

response;
instruct the landowner that if they are not satisfied with the response to call
Islander East and Algonquin's Hotline; the letter shall indicate how soon a
landowner should expect a response; and
instruct the landowner that if they are still not satisfied with the response
from Islander East and Algonquin's Hotline, they should contact the
Commission's Enforcement Hotline at (877) 303-4340.

c.



Docket No. CPOl-384-000, ~ill. -57-

In addition, Islander East and Algonquin shall include in weekly/bi-weekly status
reports a copy of a table that contains the following information for each

problem/concern:

....

the date of the call;
the identification number from the certified alignment sheets
of the affected property;
the description of the concern/problem; and
an explanation of how and when the problem was resolved,
will be resolyed, or why it has not been resolved.

33. Before construction, Islander East shall inspect Mr. Nargi's property at MP 8.9 to
determine the feasibility of reconstructing this septic system to code on the land
available outside of the proposed pipeline right-of-way and file this information
with the Secretary.

34. Prior to construction, Islander East shall file with the Secretary an updated list of
residences within 50 feet of the construction workspace areas in the Meadowcrest
subdivision (MPs CA2.0 to CA2.35) and the Spring Meadow subdivision (MPs
CA 1.5 to CA 1.7). Islander East shall include any newly-identified residences
within 25 feet of construction in its requirement for preparation of site-specific
plans.

35. Prior to construction, Islander East shall develop, with affected landowners or
land managers, if requested, and file with the Secretary, a description of how it
would control or limit potential all-terrain vehicle use and damage on its right-of-
way. Installation of barriers such as gated fences or other obstructions or devices
shall be considered.

36. Before construction, Islander East shall file with the Secretary any revised
construction and restoration plans for crossing the properties administered by
North Haven Land Trust (MP 0.3), the North Branford Land Trust (MP 4.2,4.3)
and the Branford Land Trust (MPs 8.1,8.9, and 9.7).

37. Prior to construction, Islander East, in consultation with the applicable land
management agencies including the applicable land trusts, shall develop site-
specific construction plans describing the construction methods that would be used
for crossing the trail at MP 10.0 and construction across or adjacent to any other
actively used trails within the project area. Islander East shall file the site-specific
plans and documentation of consultation with the appropriate land management
agencies with the Secretary, prior to construction.
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At a minimum, the plan shall include site-specific details on:

a.

b.

construction and restoration timeframe, including any timing restrictions;

38. Islander East shall develop and file with the Secretary for review and written
approval by the Director of OEP prior to construction, a site-specific plan for
construction of the pipeline adjacent to the Branford Steam Railroad, including
site-specific construction/restoration plans developed in coordination with affected
adjacent residential landowners, addressing how Islander East will minimize
visual impacts of vegetation clearing for those residences whose vegetative
screening will be removed during construction.

39. Islander East shall continue to consult with the Pine Barrens Commission
concerning construction through the Central Pine Barrens. If mitigation is
required by any agency for the construction in the Central Pine Barrens, Islander
East shall file copies of the final mitigation plan and any related correspondence
prior to construction.

4O. Prior to construction, Islander East shall prepare and file with the Secretary a
final site-specific Construction, Restoration and Invasive Species Control Plan for
the Central Pine Barrens Region.
For the forested areas where tree clearing is required in the Central Pine Barrens,
provide a detailed vegetation map tliat shows the location and types of arboreal
species that would be removed, including any Federal or state protected species or
local species of concern.

41. Before construction, Islander East shall file with the Secretary a plan for the
crossing of each segment of the Central Pine Barrens in the event one or more of
the proposed HDD segments is unsuccessful. This shall be a site-specific plan that
includes scaled drawings identifying all areas that would be disturbed by
construction. The Director of OEP must review and approve this plan in writing
before an alternate construction methodology may be used in the Central Pine
Barrens region.

42.

Islander East shall file documentation of concurrence from the New York and
Connecticut agencies for its Certification of Consistency with the New York and
Connecticut CZMP with the Secretary, before construction.

and
access for hikers.
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43. Islander East and Algonquin shall defer construction and use of the proposed

project facilities together with the use of related ancillary areas for staging,
storage, and temporary work areas and new or to-he-improved access roads, until:

a.

b.

c

d.

Islander East and Algonquin file with the Secretary all additional required
cultural resources inventory and ev~luation reports, and any necessary
treatment plans;
Islander East and Algonquin file the appropriate SHPO and any other
appropriate parties', comments on ail cultural resources investigation reports
and plans;
The ACHP has been given an opportunity to comment if any historic
properties would be affected; and
The Director of OEP reviews and approves all cultural resources reports
and plans, and notifies Islander East and Algonquin in writing that they
may proceed with mitigation programs or construction,

All material filed with the Secretary containing location, character, and ownership
information about cultural resources must have the cover and any relevant pages
therein clearly labeled in bold lettering: "CONTAINS PRIVILEGED
INFORMATION. DO NOT RELEASE,"

44 Before construction, Algonquin and Islander East shall prepare a plan to
minimize impacts to air quality, including fugitive dust and vehicle emissions, and
submit this to the CTDEP and for the review and written approval of the Director
ofOEP.

45. Before construction, Algonquin shall file the following information with the

Secretary:

a.

b.

make and model number of the turbine or compression to be installed
at the Cheshire Compressor Station; and

the manfacturer's emission estimates in tons per year for NOx, CO,
1. VOC, PM1O, and S02 for the selected turbine unit.

46. Algonquin shall file a noise survey with the Secretary no later than 60 days after
placing the Cheshire Compressor Station in service. If the noise attributable to the
operation of the station at full load exceeds an Ldn of 55 dBA at any nearby NSAs,
Algonquin shall install additional noise controls to meet the level within 1 year of
the in-service date. Algonquin shall confirm compliance with this requirement by
filing a second noise survey with the Secretary no later than 60 days after it
installs the additional noise controls.
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47. Algonquin shall incorporate the high performance noise control measures

identified in the February 18,2002 horizontal directional drilling site noise study
into bid requirements and contract specifications for the Juniper Point horizontal
directional drilling operation.

48. Islander East shall incorporate the State Route 25 Route Alternative into the
proposed route. Islander East shall file a site specific plan for this route alternative
with the Secretary for review and written approval by the Director OEP, prior to
construction. This plan shall include at a minimum the specifications for a
directional drill of Horn Pond; location and size of extra workspace; areas where
the construction right-of-way can be reduced to no more than 60 feet; erosion
control; and restoration.

49.

Islander East incorporate the Town Line Variation into the proposed route.
Islander East shall file a site specific plan for this variation with the 'Secretary for
review and written approval by the Director OEP, prior to construction. This
plan shall include at a minimum the specifications for landowner limitations,
including building, storage, and equipment operation.

50. Islander East shall incorporate the Marshalling Yard Variation into the proposed
route. Islander East shall also continue to consult with Tilcon regarding its future
plans for the marshalling yard.

51. Islander East shall incorporate the Pond Variation into the proposed route.
Islander East shall also file with Secretary for review and written approval by the
Director of OEP, prior to the start of construction, a site-specific plan for the
crossing of the pond. This plan shall include, at a minimum: construction
methods; extra workspace location, size, and purpose; erosion control methods
and placement; restoration and revegetation specifics; and a monitoring plan

52. Islander East shall incorporate the William Floyd Parkway Variation into the
proposed route between MPs 41.0 and 42.4.

53. To the extent that they are compatible with any Commission-required alternative
routes, Islander East shall incorporate the fourteen route variations contained in
Table 4.4.9-1 of the PElS into the proposed route.

54. Islander East shall run the offshore sedimentation model on the shallower sections
of the spoil mounds (at the northern portion of the horizontal directional drill
transition basin), prior to submitting the offshore monitoring plan, in order to
determine additional near-shore areas that may require monitoring for
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revised modeling along with the offshore monitoring plan.

55 Islander East shall monitor the near-shore areas for sedimentation impacts. If
monitoring results show that the erosion and deposition exceed either the depth of
sediment deposition or the areal extent of coverage that was estimated by Islander
East's modeling, Islander East is responsible for mitigation of the additional
effects. Such mitigation could include clam and oyster seeding or replacement of
oyster habitat, sufficient or compensate for the unpredicted impacts. Mitigation
shall be determined through consultation with the lease holder and/or appropriate
Federal or state agency.


